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l. PURPOSE

This Admnistrative Directive (OW ADM advises social services
districts of the January, 2001 increases in the follow ng anpbunts:

1. t he maxi mum protected resource all owance for a community spouse;

2. the community  spouse's m ninmum nonthly maintenance needs
al | owance; and

3. the fanm |y nenber all owance.

These anpunts are used in determining the Medicaid eligibility of an
institutionalized spouse.

This OV ADM al so advi ses social services districts of a change to the
Department's "income first" policy that is used to deternine if a
conmunity spouse is entitled to an increase in the community spouse
resource all owance.

BACKGROUND

A Maxi mum Comuni ty Spouse Resource All owance

Section 366-c of the Social Services Law (SSL) specifies the rules
to be wused in determining the Medicaid eligibility of an
institutionalized person with a spouse in the community. Section
366-c, as anmended by Chapter 81 of the Laws of 1995, provides that

conmunity spouses rmust be allowed to retain resources equal to
one-half of the couple's total countable resources (spousal

share), but not less than $74,820 and not nore than the naxi mum
conmuni ty spouse resource all owance pernmitted under federal |aw.

The maxi num conmunity spouse resource allowance, which is
i ncreased each year by the same percentage as the annual increase
in the federal consumer price index, was $84,120 in 2000.
Effective January 1, 2001, the naxinmum conmunity spouse resource
al | owance is $87, 000.

B. M ni mum Mont hl y Mai nt enance Needs Al |l owance

Section 366-c of the SSL provides that comunity spouses mnust be
allowed to retain a specified anount of nonthly income, referred
to as the mninum nonthly nmaintenance needs allowance (MVVNA).
The MMWNA, which is increased each year by the sane percentage as
the annual increase in the federal consuner price index, was
$2,103 in 2000. Effective January 1, 2001, the MUWNA is $2,175.
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C. Fam |y Menber All owance

Section 366-c of the SSL provides that in determ ning the anpunt
of an institutionalized spouse's income to be applied toward the
cost of care, a famly nenber allowance nust be deducted for each
famly menber living with the comunity spouse. A fam |y nenber
all owance is established for a nmnor child, a dependent child,
dependent parent, or dependent sibling of the institutionalized
spouse or comunity spouse, who is residing with the comunity
spouse and who has over 50 percent of his or her mmintenance needs
met by the conmunity spouse and/or the institutionalized spouse.

The family menber allowance equals one-third of the anount by
which one-twel fth of 150 percent of the federal inconme official

poverty line (poverty line) for a famly of two exceeds the
otherwise available nmonthly inconme of the famly nenber. The
maxi mum famly nmenber allowance (that is, where the fanly
nenber's otherwise available income is zero) was $469. As a

result of a change in the poverty line, effective January 1, 2001,
the maxi mum fanmi |y nmenber allowance is $484.

Tr eat ment of Institutionalized Spouses' Soci al Security
Benefitsand Requests for Additional Resource Allowances

Under the Departnent's spousal inmpoverishnment rules, if the anount
of nonthly inconme otherwise available to a comunity spouse is

| ess t han t he MVIVINA, $2, 175 effective 1/ 1/ 01, t he
institutionalized spouse may transfer income to the community
spouse to bring the comrunity spouse's income up to the MUWNA. |f

the institutionalized spouse's income is insufficient to bring the
conmmunity spouse's incone up to the MVMWA, an increased conmmunity
spouse resource allowance nmay be established to generate incone to
bring the conmunity spouse's inconme up to the MMVWNA pursuant to a
fair hearing or court order.

In determining whether a community spouse is entitled to an
increased community spouse resource allowance, the incone which
the nursing hone spouse is allowed to transfer to the comunity
spouse is first attributed as available to the community spouse.

Due to an adverse U S. Court of Appeals decision in Robbins v.
DeBuono, an institutionalized spouse's Social Security incone can
no longer be attributed to the conmunity spouse unless the
institutionalized spouse intends to make this incone available to
t he conmunity spouse.

If an institutionalized spouse does not nmmke his or her Social
Security income available to the community spouse, an increased



conmmunity spouse resource allowance nmay be established pursuant to
a fair hearing or court order to bring the conmunity spouse's
income up to the MVMNA Any of the institutionalized spouse's
income that is not being made available to the community spouse is
considered to be available for the cost of care.
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A

Maxi mum Comuni ty Spouse Resource All owance

As advised in 96 ADM 11, the spousal share is an anobunt equal to
one-hal f of the total value of the couple's countable resources as
of the date of the first continuous period of institutionalization
of the institutionalized spouse on or after Septenber 30, 1989.

Effective January 1, 2001, the mninmm conmunity spouse resource
all owance is $74,820 and the maximum comunity spouse resource
al |l onance is $87,000. As a result, in cases where the spousal
share is less than $74,820, the comunity spouse will be pernmtted
to retain up to $74,820 of the couple's total countable resources.
In cases where the spousal share exceeds $74,820, the community
spouse is allowed to retain resources in an anmpount equal to the
spousal share but not to exceed $87,000. In order for the spousal
share to be nore than $74,820, the total countable resources of
the couple woul d have to be nmore than $149, 640.

NOTE: When the first nmonth of institutionalization is prior to
the nmonth for which Medicaid coverage is sought, use of the

spousal share figure will require social services districts to
conplete two assessments of a couple's resources. The first
assessment will deternmine the total countable resources of the
couple for purposes of establishing the spousal share. Thi s
assessnment nmust be based on the resources of the couple as of the
first month of institutionalization. The second assessnent will
determine the total countable resources of the couple for the
nmont h Medi caid coverage is sought. The spousal share amount, as
determined by the first assessnent, is wused in the second

assessnment to deternmine the comunity spouse resource allowance
and the Medicaid eligibility of the institutionalized spouse.

It is estimted that although the increase in the nmaxinmm
conmunity spouse resource allowance will result in nore spouses
becom ng eligible for Medicaid coverage for institutional care and
services, the required use of the spousal share figure will reduce

the nunmber of cases that are entitled to the maxi num comunity
spouse resource anount.

M ni rum Mont hl y Mai nt enance Needs Al | owance

Ef fective January 1, 2001, the MMWA is $2,175. Institutionalized
spouses nmust be allowed, on a nonthly basis, to transfer
sufficient income to bring the conmunity spouse's nonthly incone
up to $2,175. In addition, the increased MVWNA nust be used in
determ ning the amount of any contribution to be requested from



t he i ncone of a conmmuni ty spouse or a spouse
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living apart from an SSl-related applicant/recipient (A'R). The
increase in the MVWNA nmay result in nore institutionalized spouses
becom ng eligible for Medicaid coverage for institutional care and
servi ces.

It should be noted that SSL Section 366-c(8) continues to provide
for a higher comunity spouse incone allowance based on
exceptional circunmstances resulting in significant financial
di stress. As advised in 89 ADM 47, such expenses may be of a
recurring nature or nay represent one-tine costs, and may incl ude,
but are not limted to: recurring or extraordinary non-covered
nmedi cal expenses of the comunity spouse or famly nenbers;
anpunts to preserve, nmaintain, or make mgjor repairs on the
honest ead; and amounts necessary to preserve an incone-producing
asset . An increase of the comunity spouse nonthly incone
al | owance must be established by a fair hearing or court order.

Fam |y Menmber All owance

Effective January 1, 2001, the fanmly nenber allowance wll be
calculated by subtracting the anpbunt of the famly nenber's
ot herwi se available incone from $1,452, dividing the result by
three, and rounding up to the nearest dollar. The maxi mum famly
menber all owance (where the family nenber's otherwi se available
i ncome is zero) is:

$1, 452 = $484
3
As advised in 89 ADM 47, a family menber allowance is first made
up of the community spouse's income in excess of the MVNA | f
the community spouse's excess incone is insufficient to provide
the famly nenber allowance, all or part of the allowance, as
necessary, s subtracted from any available income of the
institutionalized spouse.

A larger famly menber allowance w Il reduce the anmpunt of an
institutionalized spouse's or comunity spouse's incone that is
available to neet the cost of care. In addition, a larger famly
menber allowance will reduce the amount of income which may be
requested as a contribution from a spouse living apart from an
SSl-related A/ R

Treatment of Institutionalized Spouses' Social Security Benefits
and Requests for Additional Resource Allowances

As advised in GCeneral Information System nessage dS 00 MV 027,
dated Novenber 14, 2000, social services districts can no |onger
attribute an institutionalized spouse's Social Security income to



the community spouse unl ess t he institutionalized spouse
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intends to make this incone available to the comunity spouse.
Cenerally, the reason for not naking Social Security incone
available wll be to permt the community spouse to retain
addi ti onal resources.

In determining whether a community spouse is entitled to an
i ncreased comunity spouse resource all owance, the Social Security
i ncome, which the institutionalized spouse is not naking avail able

to the community spouse, is not considered available to the
conmuni ty spouse. If the community spouse's incone is |less than
the MMWNA, the community spouse will be entitled to an increased

community spouse resource allowance to generate income to bring
the community spouse's income up to the MMWNA pursuant to a fair
hearing or court order. The amount of the institutionalized
spouse's incone that is not being made available to the comunity
spouse will be considered available for the cost of care. Fair
hearing staff wll wutilize this new policy when review ng cases
requesting a higher comunity spouse resource all owance.

I V. REQUI RED ACTI ON

A

Maxi mum Comuni ty Spouse Resource Al l owance

For new cases with budgeting periods beginning January 1, 2001 and
after, social services districts nust use the mininum comunity
spouse resource allowance of $74,820 and the maxi num comunity
spouse resource allowance of $87,000 to determ ne the anmount of
resources that a community spouse is allowed to retain. In
applying these two figures to the comunity spouse resource
al  owance formula, the applicable allowance is to be determi ned by
taking the greatest of the foll ow ng anounts:

1. $74, 820;

2. the amount of the spousal share, but not to exceed $87, 000;
or

3. the anount established for support of the conmunity spouse

pursuant to a fair hearing or court order.

In order to determine whether a couple's spousal share is
applicable in determining the conmmunity spouse's resource
al | owance, social services districts must first determne if the
total countable resources of the couple were nore than $149, 640 as
of t he nont h of t he first cont i nuous peri od of
institutionalization of the institutionalized spouse. Thi s
information can be obtained at the face-to-face interview or
guestions can be included on a separate agency letter that



acconpanies the Medicaid application/recertification form The
Medicaid eligibility worker needs to be advised of any previous
period of institutionalization and whether the couple had nore
than $149,640 in countable resources. This information wll
determ ne whether the spousal share figure is to be a factor in
determ ni ng the maxi nrum conmmunity spouse resource all owance.
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If an individual clainmse to have had resources in excess of
$149,640 in the first nonth of the first continuous period of
institutionalization, docunentation/verification of the couple's
resources for the first nmonth of institutionalization nust be

obt ai ned. If the first nmonth of institutionalization is within
the transfer |ook-back period, npost of the required infornmation
will be obtained through the regular resource review process. It

i s possible, however, that the first nonth of institutionalization
may be outside of the transfer |ook-back period, in which case,
addi tional resource information nust be obtai ned.

In addition, if the first period of institutionalization is other
than the current period of institutionalization and the
institutionalized spouse or community spouse clains to have had
resources in excess of $149,640 at the tinme of the first
institutionalization (of t he institutionalized spouse),
verification nust be provided to docunent the previous
institutionalization.

Note: If an institutionalized spouse or community spouse fails to
provi de docunentation/verification of resources for the first
nonth of institutionalization, the social services district shal
use the State mninum spousal resource standard of $74,820 to
determ ne the comunity spouse resource all owance.

Social services districts should also note that although a
couple's resources may be less than $149,640 for the first nonth
of institutionalization but greater than $149,640 at the tine of
Medi cai d application, the determination of the spousal share nust
be based on the resources of the couple as of the first nonth of
institutionalization

Once documentation is received and the spousal share determ ned

the spousal share is conpared to $87,000. |f the spousal share is
less than or equal to $87,000, the maximum comunity spouse
resource allowance is the ampunt of the spousal share. If the

amount of the spousal share exceeds $87,000, the maxi mum comunity
spouse resource allowance is capped at $87,000. As instructed in
96 ADM 11, social services districts nust use the new insert page
to the "Institutionalized Spouse Budget W rksheet" (Attachment |
to 96 ADM11), when the anpunt of the spousal share or maxi num
community spouse resource allowance is used as the comunity
spouse' s maxi mum conmuni ty spouse resource all owance.

In determining the resources of an institutionalized spouse when
the institutionalized spouse or comunity spouse does not claimto
have resources in excess of $149,640 as of the nonth of the first
continuous period of institutionalization, the comunity spouse



nmust be permitted to retain up to $74,820 of the couple's total
count abl e resources.
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Not e: When determining an institutionalized spouse's eligibility
for any nmonth beginning January 1, 2001 or after (even if the
i ndi vidual was institutionalized prior to January 1, 2001), social
services districts nust use the mnimum community spouse resource
all onance of $74,820 and the naxi mum conmunity spouse resource
al l onance of $87,000 to determine the anpbunt of resources that a
conmunity spouse is allowed to retain. Eligibility is detern ned
based on the resource allowances in effect for the earliest nonth
coverage is sought. For example, if an applicant had been
institutionalized since February, 2000 and requested coverage for
Medicaid in March, 2001, the spousal inpoverishnent rates in
effect for March, 2001 would be wused to determine Medicaid
eligibility. If this applicant requested coverage retroactive to
Decenber, 2000, the resource allowances in effect for the year
2000 woul d be used.

M ni rum Mont hl y Mai nt enance Needs Al | owance

Ef fective January 1, 2001, social services districts nust use the
i ncreased MMWNA armount of $2,175 in determining the Net Available
Monthly Incone (NAM) of an institutionalized spouse or when
conpl eti ng an assessnent . All cases i nvol vi ng an
institutionalized spouse active on or after January 1, 2001 nust
have eligibility reconmputed based on the new figure of $2,175.
The budgeting procedures contained in 89 ADM 47 and 91 ADM 27 nust
be followed for conmputing the anpbunt of the community spouse's
nonthly incone allowance. Any increase in the anpbunt of incone
avail abl e for a communi ty spouse or decr ease in an
institutionalized spouse's NAM is to be made effective January 1,
2001.

Social services districts nust also use the new MMWA anount to
calculate the requested contribution from incone of a comunity
spouse or a spouse living apart from an SSl-related A/R as set
forth in Section IV.G of 89 ADM 47.

Fam |y Menber All owance

Effective January 1, 2001, the fanmly nenber allowance wll be
calculated by subtracting the anpunt of the famly nenber's
ot herwi se available incone from $1,452, dividing the result by
three, and rounding up to the nearest dollar. The maxinum famly
menber al |l owance is $484.

Al'l spousal inpoverishnment cases involving a fanmly nenber which
are active on or after January 1, 2001, nust be reconputed using
the appropriate fanmly nmenber allowance fornula. Any increase in
the famly menber allowance, or <change in the NAM of the



institutionalized spouse as a result of any increase in the fanmly
menber allowance, is to be nade effective January 1, 2001.
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Effective January 1, 2001, the higher famly menber allowance al so
nmust be used in determning any contribution from inconme from a
conmmunity spouse or from a spouse living apart from an SSI-rel ated
AR

Not e: The new famly nenber allowance nust be wused when
conpl eting an assessnent of a couple's resources and incone.

Treatment of Institutionalized Spouses' Social Security Benefits
and Requests for Additional Resource Allowances

Effective i medi at el vy, unl ess an institutionalized spouse
voluntarily agrees to nake his or her Social Security incone
available to the community spouse, social services districts
cannot include the income in conmputing the anount of the comunity
spouse's nonthly income allowance. |f an institutionalized spouse
voluntarily agrees to nake a portion of his or her Social Security
i ncome available to the community spouse, the anount that is nmde
avai l abl e shall be considered in determning the amount of the
conmuni ty spouse's nmonthly inconme all owance.

If the institutionalized spouse, or individual applying on behalf
of the institutionalized individual, does not agree to nmke the
institutionalized spouse's Social Security incone available to the
conmunity spouse, either in whole or in part, a note should be
entered in the case record indicating the anbunt that is not being
made avail able. The Social Security inconme that is not being nade
available to the community spouse nust be budgeted as avail able
for the cost of care.

If the AR is incapable of stating his or her intent concerning
the treatnent of his/her Social Security incone and no past
statement of intent exists, the AR s authorized representative
power of attorney, or guardian nay state the AR s intent.
Aut hori zed representative nmeans the individual the A/R designates
to represent himor her in the application process.

Fair hearing staff wll utilize only income that is part of the
otherwise available incone of the community spouse and the
conmunity spouse's nonthly inconme allowance when review ng cases
requesting a higher comunity spouse resource all owance.

Any time after a determ nation of eligibility, t he
institutionalized spouse can change his or her intent to make
Social Security income available to the conmmunity spouse. If the

community spouse's otherwi se available income and the comunity
spouse incone allowance are below the MMWA, the institutionalized
spouse's Social Security inconme, or a portion thereof, can be
added to the community spouse's inconme allowance to bring the



community spouse's incone up to the MMWA. The nonth during which
such a change of intent is expressed to the social services
district is the nonth in which Social Security incone can be
consi dered available for the community spouse inconme all owance.
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Not e: If subsequent to receiving an increased conmunity spouse
resource allowance, the comunity spouse takes an action wth
respect to his or her resources designed to decrease the incone
received by the conmunity spouse from such resources, the
community spouse will not be entitled to an increased portion of
the institutionalized spouse's Social Security incone. In such
cases, the comunity spouse's otherwise available incone wll
continue to include the incone that was generated from the higher
conmuni ty spouse resource all owance.

E. Noti ce Requirenents

1. When a social services district changes the anpbunt of one of
the items used in the calculation of Medicaid eligibility
(even if the result is no change in liability), the district
must send to the institutionalized spouse (or authorized
representative) and the conmunity spouse:

a. an updated "Institutionalized Spouse Budget Wrksheet"
detailing current incone information;

b. a copy of the revised MBL budget;

C. t he DSS-4021  "Notice  of I nt ent to Change the
Contribution Toward Chronic Care Costs"; and

d. if appropriate, the "Notice to Spouse (Undercare)."

Social services districts are remnded that they nmust also
send the provider a copy of the LDSS-4021, "Notice of Intent
to Change the Contribution Toward Chronic Care Costs" to
all ow providers to bill MM S appropriately.

2. The attachnent to the "Information Notice to Couples with an
Institutionalized Spouse" has been updated to reflect the
year 2001 increases (Attachment 1). Soci al services
districts nust make available the "Information Notice to
Couples with an Institutionalized Spouse," contained in 96
ADMt 11, along with the revised attachment, to all persons
requesting such information, and are required to include this
notice with al | Medi cai d applications i nvol vi ng an

institutionalized spouse.
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A/
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VBL

As of Novenber 27, 2000 upstate and Decenmber 11, 2000 in New York City,
MBL has supported $2,175 as the MMWA when a budget effective From Date
of 01/01/01 or later has been entered. The anount of court ordered
support in excess of $2,175 should be entered on ML as Additional
Al | owance Code 19.

The calculation of a couple's countable resources, the amount of
resources the community spouse is pernmtted to retain, and famly
menber allowance(s) nust be done using the "lInstitutionalized Spouse
Budget Worksheet." Any resources attributed to the institutionalized
spouse should be entered on MBL using the appropriate Categorical Code
(CTG@ and Chronic Care Indicator (1). The total amount of the famly
nenber all owance should be entered on MBL as Additional Allowance Code
23.

If an institutionalized spouse does not make his or her Social Security
i ncome, or portion thereof, available to the comunity spouse and the
conmmunity spouse's incone is less than the MMWNA the social services
district should not include the amount of Social Security inconme that
is not being nade available to the comunity spouse in the ML budget
(Budget Types 08, 09 and 10). The Social Security incone is, however,
considered to be available for the cost of care and should be entered
with any other NAM amount on the Principal Provider Subsystem (mnus
any appropriate disregards, not subtracted from any other inconme of the
institutionalized spouse, i.e., health insurance or personal needs
al l owance). To ensure that these cases do not get Mass Rebudgeted and
an incorrect NAM updated on the Principal Provider subsystem
districts should use a 12/31 "To Date."

Note: Buy-in eligibility for these cases should be done off I|ine.

EFFECTI VE DATE

The spousal inmpoverishment allowance increases are effective August 1,
2001, retroactive to January 1, 2001. The change in the treatnent of
an institutionalized spouse's Social Security income is effective
August 1, 2001, retroactive to Novenber 1,2000, which is the first day
of the nonth in which S 00 MA/ 027 was issued.




Kat hryn Kuhner ker, Deputy Comni ssi oner
O fice of Medicaid Managenent



(Rev 12/00) Attachnent |

SPOUSAL | MPOVERI SHVENT | NCOVE AND RESOURCE AMOUNTS

Federal Maxi mum Community Spouse Resource All owance

$87,000 - January 1, 2001

$84, 120 - January 1, 2000

Not e: A higher anpbunt may be established by court order or fair

hearing to generate incone to raise the comunity spouse's
nonthly income up to the maxi mum al | owance.

Not e: The State Mninum Community Spouse Resource Allowance is
$74, 820

Conmuni ty Spouse M ni num Mnthly Mintenance Needs Allowance is an anobunt up
to:

$2,175 - January 1, 2001
$2,103 - January 1, 2000

Not e: A higher anpbunt may be established by court order or fair

hearing due to exceptional circunstances which result in
significant financial distress.

Fam |y Menber Allowance for each fam |y menber is an amount up to:

484 - January 1, 2001
$469 - January 1, 2000

if the fam |y nmenber has no income of his/her own.

If the institutionalized spouse is receiving Medicaid, any change in incone
of the institutionalized spouse, the community spouse and/or the famly
menber nmay affect the conmunity spouse income allowance and/or the famly
menber all owance. Therefore, the social services district should pronptly be
notified of any inconme changes.



