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. PURPCSE

The purpose of this directive is to instruct social services districts on the
use of trust funds to inplenment provisions of 18 NYCRR 431.4 applicable to the

retenti on of earned inconme by children in foster care. The directive gives
direction on howto use trust funds to allow a foster child to retain earned
incone as savings while still retaining Title IV-E eligibility for federa

rei nbursenent for foster care nmi ntenance.

While not specifically addressed in this directive, these principles and the
use of irrevocable trusts for accumul ati on of savings are applicable to non-
Title IV-E eligible children in foster care as well as the Title IV-E
eligibles. However, the use of trusts for non-Title IV-E foster Children may
have inplications for Medical Assistance eligibility in certain circunstances.

1. BACKGROUND

Pre-existing Law and Regul ati on

Chapter 948 of +the Laws of 1966 added a provision to Section 398.6 of the
Social Services Law (SSL) that allowed a child in foster care wth earned
incone to retain a portion of that incone "for future identifiable needs".
This provision also set a linmt of $50/nmonth on such savings. The rationale
for the linmt was based on the then existing federal resource limt of $600
for eligibility for assistance including foster care.

Chapter 730 of the Laws of 1984 anended the provision established in 1966, now
SSL Section 398.6(j), by renpbving the $50 limt. This was done on the ground

that the $50/nonth limt was no longer valid, in that the federal resource
limt had changed to $1,000 and that there was no clear authority for liniting
what a child who had earned the inconme could do about retaining it. Wi | e

there was no rational basis for specifically limting what a child could
retain of earned income, there was a need to refer to the federal incone and
resource limts applicable to continuing eligibility for federal reinbursenent
for the cost of foster care nmintenance. Thus the wording of the lawin SSL
398.6(j) permts children in foster care "to retain the nmaxi num anmount of
their nonthly earned inconme for future identifiable needs in accordance wth
the regulations of the departnent and consistent wth the federal |aw
applicable to the treatnment of incone and resources under the aid to fanilies
with dependent children program" The reference to the Aid to Families with
Dependent Children (AFDC) programreflects the fact that federal |aw nakes the
AFDC (Title IV-A) income and resources standards the standards for eligibility
for Title I'V-E foster care assistance.

Feder al St andards

The federal standards on earned i ncome and resources applicable to continuing
Title IV-E eligibility for a child in foster care are:

Gross nonthly earned incone not in excess of 185 per cent of the
child' s standard of need (which is defined as equal to foster care
nmai nt enance cost);
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Resources (including savings) not to exceed $1,000, taking into
account statutory exclusions and di sregards.

These standards apply to all children in foster care up to the age of eighteen
and children in foster care over eighteen but wunder nineteen who are in
school , who are full-time students, and who will conplete their schooling
before their nineteenth birthday.

The inpact of the resources eligibility standards on retained i ncorme will
apply prinmarily to older children in foster care, as they are the «children
nost |ikely to have earned incone. The resource linmts, however, may apply to
any child who has accunul ated savi ngs, regardl ess of whether the source of the
savings is earned or unearned incone. The scope of this directive is
specifically directed to savings accunul ated as the retention of earned incone
by a child in foster care, but the sane principles for the use of an
irrevocable trust for the accumul ati on of savings nmay be applied to unearned
i ncone that becones available to a child in foster care so long as the source
of the unearned i ncome does not preclude the use of the inconme in this manner.

Treat nent of Savi ngs

Savings, as a resource, would generally be subject to the $1000 Iimt. If a
child has savings (or a conbination of savings and other resources) that
aggregate to over $1,000, that child would no longer be eligible for

Title I V-E rei nbursenent of his or her foster care maintenance cost.

In Novenber 1991, the Departnent requested an interpretation fromthe federa

Depart ment of Health and Human Services (DHHS) as to whether the use of trust
funds to retain a child's savings for future identifiable needs may be a neans
of accumul ati ng savings wi thout having to count the trust fund as a resource
for determining eligibility for Title |IV-E A favorabl e response fromthe
DHHS Region Il office in Decenber 1991 indicated that funds placed in a non-
i nvadabl e trust, to becone accessible by the child only when the child | eaves
foster care or reaches age 18 would not be considered as available to the
child and therefore would not have to be counted as a resource subject to the
$1,000 limtation. Assuming no other resource issues applied, the child would
remain eligible for Title I V-E The Region Il response was based on ACYF Pl Q
82-15 (Septenber 15, 1982) which indicated that, in determning continued
need, an agency need | ook only at incone and resources "actually available to
the child in foster care."

A nore recent HHS Action Transmittal, ACT- AF-93-2 (January 13, 1993),
addresses the retention of earnings issue wth particular reference to
treatment of trust funds. As in the 1982 transnmittal, the key applicable
principle is whether a resource is "available" to the child in foster care.
ACF- AT-93-2 cites Federal Regulation 45 CFR 233.20(a)(3)(ii)(D) which provides
as a general rule that "income and resources are considered available both
when actually available and when the applicant or recipient has a |l ega

interest in a liquidated sumand has the legal ability to nmmke such sum

avail able for support and nmintenance." If an individual has the | ega
ability to access a cash resource or to convert a non-cash resource to cash
for his or her own use, the resource is considered avail able. A non-

i nvadabl e, irrevocable trust would not be considered available, and therefore
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woul d not have to be counted as a resource subject to the $1000 resource
limt.

[11. PROGRAM | MPLI CATI ONS

Based on the 1991 DHHS response, Departnent regul ation 18 NYCRR 431.4 has been
revised to provide that "a child or mnor in foster care as a public charge is

permitted to retain the maxi num anbunt of his or her earned nonthly incone as
savings for future identifiable needs" and refers to Section 426.4 of

Depart ment Regul ati ons. Section 426.4 contains the references to the incone
and resource standards for continuing eligibility for Title |IV-E foster care
rei mbur senent . In addition, Section 431.4 requires that "a social services

district nust nmake efforts to preserve the child's eligibility for federally
rei mbursabl e foster care mai ntenance paynents and to provide the child with a
neans to accunulate resources to assist in neeting his or her pernmanency
pl anni ng goal . "

The aimof the revised regulations is two-fold:

To allow children in foster care to retain earned income in
savings for future use; and

To maintain State/local ability to preserve the child's Title IV-E
eligibility and draw federal reinbursenent.

The vehicle by which these goals may best be acconplished is the use of an
irrevocabl e trust established for the benefit of the child. This has been
validated in the HHS transmttal ACF- AT-93-2 which notes that, unless there is
a specific State policy on transfer of assets that would prohibit such an
action, "savings in excess of the $1,000 resource linit can be preserved while
the fam |y receives AFDC if the savings are placed in an irrevocable trust."
As the incone/resource standards for Title IV-E eligibility are specifically
tied by federal statute and regulations to the Title [IV-A (AFDC) incone/

resource standards, a child's Title IV-E eligibility status may al so be
maintained if a child's savings from earned income are placed in an
irrevocable trust. Such a trust nust be voluntary, established with the
consent of the child. The trust nust be non-invadable while the childis in
foster care. Neither principal nor interest may be available to the child

during the life of the trust.

Sinply designating a future use for funds in a savings account, such as
savings for future education or to establish one's own household when
di scharged fromfoster care, will not suffice to constitute a trust or to nake
the funds "unavailable" to the child or for the support of a child' s foster
care upkeep and nmi nt enance. Income retained or deposited in a regular
savings account held in the nane of the child in foster care would generally
neet the availability tests and would have to be counted as a resource. As
the funds deposited are fromincone earned by the child, the child clearly has
a legal interest in the funds. The child also maintains a legal interest in
funds which are deposited to an account in his/her name. The child would have
(or the child's parent or guardian would have), under nornmal deposit
agreenents, the legal ability to access the funds in his/her account. By al
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st andar ds, t hen, noney in a regular savings account would have to be
consi dered available to the child.

Similarly, an exanple of a trust that would not neet the tests for exclusion
as inconme or resource would be one where, although the parent or child does
not have direct access to the funds, funds nmay be disbursed by an
adm nistrator of the trust for the mai ntenance needs of a child. The funds
recei ved would be counted as inconme in the nonth paid and the total of the
trust fund (or at l|east so much as can be used by the trustee for maintenance
support paynents) would have to be counted as an avail abl e resource.

In order to avoid these situations, the use of a non-invadabl e, irrevocabl e
trust will allow the accunulation of savings while retaining Title IV-E
eligibility for foster care nmintenance support. Al though not directly

addressed by New York |aw, a child nmay apparently create such a trust.
However, a key issue is whether the creator of a trust, including a child, has
the capacity to understand what is being done in the creation of the trust and
the consequences of doing so or is able to act in a reasonable nmanner in
relation to the creation of the trust. Where a person, including a child,
does not have this capacity, the trust nay be created by a parent or other
guardi an on behal f of the child, so long as it is irrevocable and for the sole
benefit of the child.

Before the trust is established, the foster child must be informed of the
effect of the trust. The foster child nust be nmade aware that funds placed in
the trust may not be withdrawn until the termination of the trust, that is,
until the <child' s discharge fromfoster care or the attainment of his or her
eighteenth birthday (or the conpletion of schooling between his or her
ei ghteenth and ni neteenth birthdays).

A child may not be forced to participate in a trust. However, if he or she
does not, any accunul ation of incone or resources that exceed the federa
eligibility standards nust either be spent on personal needs or be contributed
to the cost of care of the child to reduce the federal share of that care.
Such contribution woul d be necessary in order to naintain the child's Title
IV-E eligibility and to retain nmaxi mum federal financial participation in the
cost of the foster child' s maintenance and care.

Money earned in the nonth earned is incone and subject only to the incone test
for Title IV-Eeligibility which is 185% of the foster care standard of need

(equal to the cost of care or the rate paid for care). If that incone is
spent and not saved, it does not becone a resource. Current statutes and
regul ations set no limts on how inconme nmay be spent. So a child may use his

or her incone for any "personal needs" (self-defined) that he or she wi shes.
Only when the income is saved, whether in a shoe box or savings account, does
it becone a resource and subject to the resource standard.

V. REQUI RED ACTI ON

Local districts nmust, where a child has earned incone, encourage the child to
save as nmuch of his or her income as possible for future identifiable needs,
such as to continue education or to establish his or her own Iliving
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envi ronment , etc. In order that these savings not jeopardize Title |IV-E
eligibility and continued federal assistance for the cost of foster care
mai nt enance, districts should specifically encourage the use of trusts.

Districts may al so recomend and utilize the irrevocable trust nechanism for
savings of available wunearned incone that would otherw se cause the child's
resource accumul ation to exceed the Title IV-A/IV-E resource limt.

The following principles apply to the establishnent of trust funds so that
they neet the necessary requirenents for exclusion from resource accounting.

The trust:

- rmust be in the nanme of an individual child and for that <child's
sol e benefit;

- must provide for non-invadability of principal or interest;

- must not allow access to or conversion of trust resources by the
child or by a parent, guardian, or other person on behalf of the

chi |l d;

- must provide that the trustee is responsible to preserve the
contents of the trust for the <child until termnation of the
trust;

- must allow for voluntary contributions to the trust from earnings
or other incone of the child for whomthe trust is held;

- may allow the trustee to invest funds, provided that there is no
| oss of or risk to principal;

- must include terns that termnate the trust wupon a child's
di scharge from foster care or upon attaining his or her eighteenth

bi rt hday. (Not e: if a child will not conplete his or her
schooling until between his or her eighteenth and nineteenth
bi rt hdays, the trust may be set to ternminate upon the conpletion

of that school year.)

In addition to these terns, the trust formshould al so include provisions for
di sposal /di spersal of the trust in the event of the death of the child prior
to the termination of the trust. Exampl es of such dispositions would include
transfer of the trust or its proceeds to a sibling or paynent of the trust to
the child's parent, guardian or caretaker or inclusion of the trust in the
child' s estate.

Trusts must be established with appropriate |egal assistance. This may be the
attorney who represents the local district (whether that be the county
attorney, an attorney assigned to or enployed by the social services district
or a volunteer attorney who serves the district pro bono) or any other
attorney who mmy represent the child (such as a guardian ad litem) or who is
willing to provide the necessary services to establish the trust to the child
and/or to the local district.
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The trustee nust act in a fiduciary capacity in the admnistration of the
trust. The trustee must act in good faith and wholly in the interests of the
beneficiary of the trust. The trustee nust accept his or her appointnment as
trustee. It is advisable that a successor or substitute trustee also be
appointed at the tine the trust is created. The successor or substitute
trustee woul d serve as trustee in the event of the death of the trustee or of
the inability of the trustee to continue.

A social services official, voluntary agency official, the child's Ilaw
guardian, a third party or a bank official could be the trustee. There is no
| egal prohibition against a parent, |egal guardian, or other person legally

responsible for the child being trustee of the trust established for a foster
child, so long as that individual understands and can carry out the fiduciary

responsibilities of a trustee. If the trust fund is non-invadable, the
el ement of the legal ability of the child to nake the resource available
should not be present, even when a parent, guardian or social services

official is the trustee.

The trust agreenment should require that the trustee waive any applicable

f ees. Since the purpose of the trust fund is to allowthe foster child to
accunul ate the maxi mum anount of resources pending di scharge fromfoster care,
no fees should be allowed. If no other trustee is available to act without

fee, the social services official nust serve as trustee w thout fee.

V. MA | MPLI CATI ONS

The establishment of an irrevocable trust from accunul ated savings of a child
receiving foster care may have an effect on the Medical Assistance (M)
services for which the child may be eligible, depending on whether the child
is inreceipt of IV-E or non | V-E foster care.

In determining MA eligibility for IV-E foster care children, an irrevocable
trust created fromearned or unearned i ncone as described in this ADM cannot
be counted as available inconme or resources. Any interest accrued on such
an irrevocable trust is also considered unavail abl e. These children continue
to be eligible for all MA services.

However, establishing an irrevocable trust nmay have inplications for a non | V-

E child in foster care, since MA-Only eligibility criteria are used.
Transferring assets into an irrevocable trust may render the child ineligible
for nursing facility services as described in 96 ADM 8, page 7, i ncl udi ng

pl acements in Residential Treatnment Facilities (RTFs) and Internedi ate Care
Facilities (ICFs), since both of these are considered to be nursing facilities
for purposes of evaluating transfers of resources.

If a non I V-E foster child becones in need of such nursing facility services,
the placenment of nonies into an irrevocable trust nmust be evaluated for
transfer inplications. These children would continue to be eligible for al

other MA services (referred to as community coverage). Districts are reni nded
to consider the possibility of undue hardship criteria for non | V-E foster
care children who are in need of nursing facility services and who have
established a trust. Payments nmade fromthe trust to or for the benefit of
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the Applicant/Recipient child shall be considered available income in the
nmont h recei ved.

There are certain "exception trusts" which nay be disregarded as available
incone and resources for purposes of determining MA eligibility for certified
bl i nd/ di sabl ed children. For nore information on "exception trusts", refer to
96 ADM 8, pages 8-11.

District Services staff can arrange for the establishment of trusts neeting
the requirenents described in Section |V,"REQU RED ACTION', as the need
ari ses.

Since MA eligibility is guaranteed to IV-E eligible children, MA nust continue
to be authorized wuntil Services advises Medical Assistance staff that Title

IV-E eligibility no |onger exists. When Services advises MA that an
irrevocable trust has been established for a non IV-E foster child, MA
coverage nust be reeval uat ed. If nursing facility services are required,

transfer inplications nmust be considered.

VI . SYSTEMS | MPLI CATI ONS

UPSTATE SYSTEMS

When an irrevocabl e trust exists at application or when Services notifies MNA
that an irrevocable trust has been established, the MA coverage code used
wi || depend on whether the district has evaluated the case for transfer
inplications. Wen the district has not evaluated transfer inplications, the
district nust use coverage code 10 for all non IV-E foster care children who
are MA eligible and have placed nonies in an irrevocable trust. Wen transfer
i nplications have been considered and limtations have been determ ned not to
apply, full coverage (coverage code 01) will be used.

NEW YORK CI TY SYSTEMS

Coverage code 10 cannot be used for foster care children in New York City.
Therefore, SERMA nmay generate inappropriate Medicaid coverage for non |IV-E
foster care children who are MA eligible and have placed nonies in an
irrevocabl e trust. These cases should be reviewed before nursing facility
servi ces noted above are provided.

VI1. ADD TI ONAL | NFORMATI ON

The text of 18 NYCRR 431.4 is included as Attachment A of this directive.

Definitions of key terns are included as Attachnent B.

A nodel form for irrevocable trusts is included as Attachnment Cto this

directive and nay be used by districts, by attorneys, or by child caring
agenci es wishing to establish trusts for foster children with earned and/or
unear ned i ncone. This formincorporates the principles set forth in this

directive.
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Rel evant excerpts from DHHS ACT- AF-93-2 are included as Attachnent D of this

directive for reference.

VI 11. EFFECTI VE DATE

The effective date of the provisions in this directive is August 30, 1996,

retroactive to Septenber 30, 1992, the effective date of the pronulgated
regul atory amendnments in 18 NYCRR 431. 4.

Rose M Pandozy
Deputy Conmi ssi oner
Di vi sion of Services and Community Devel opnent



ATTACHVENT A

18 NYCRR 431.4

431.4 Retention of earnings of children in foster care. A child or minor in
foster care as a public charge is pernitted to retain the nmaxi num anmount of
his or her earned nonthly inconme as savings for future identifiable needs in
accordance with Section 426.4 of this Title. A social services district nust
nake efforts to preserve the child' s eligibility for federally reinbursable
foster care nmintenance paynents and to provide the child with a neans to

accunul ate resources to assist in neeting his or her pernanency planning goal.



ATTACHVENT B

DEFI NI TI ONS

A nunber of ternms used in this directive may be unfamiliar. The follow ng
definitions are included to clarify these terns as used in relation to the
subj ect of this directive.

Beneficiary--A person nanmed in a trust account as the one for whom the
account is nanaged or adm nistered; the person for whose benefit property is
held in trust.

Irrevocabl e trust--A trust that cannot be revoked, wi thdrawn or cancelled
until the terns of the trust and/or the expiration/termnati on date of the
trust are conpl et ed.

Non-i nvadabl e trust--Trust in which none of the funds or other property in
the trust (neither principal nor any earned incone) may be renoved until the
term nation of the trust.

Trust--Funds or property held in a special account or under the
adm nistration of a person or entity who keeps it for the benefit of another;
A right of property, real or personal, held by one party (the trustee) for the
benefit of another (the beneficiary); Any arrangement whereby property is
transferred with the intention that it be admnistered by a trustee for
anot her's benefit.

Trust ee--Person in whom property, interest, or power is vested, under an
express or inplied agreenent that that person adnminister or exercise the
property, interest or power for the benefit of or to the use of another; A
person or institution who manages noney or property for another and who nust
exercise a standard of <care in such nanagenent activity as inposed by |aw,
contract or agreenent.



ATTACHVENT C

TRUST AGREEMENT

SPECI MEN FORIVAT



TRUST AGREEMENT

ARTI CLE ONE. DECLARATI ONS

A. TH' S TRUST AGREEMENT is made this __ day of ,

, by and bet ween ,

resi ding at , , New York

(herein called the "Grantor"), and ,

resi ding at , ,

New York (herein called the "Trustee").

is designated as the Beneficiary of the trust.

B. The Grantor and the Trustee hereby declare their nutual
agreenents governing the trust fund to be as contained in this instrunent.

C. The Grantor is currently a foster child in the care and custody
of an authorized agency as defined by Section 371(10) of the Social Services
Law. The Grantor cannot have avail able resources in excess of the ampunt
all oned by regulations of the United States Departnent of Health and Hunman
Services or the New York State Departnent of Social Services w thout adversely
affecting eligibility for federal reinbursenent for foster care naintenance
paynents. The trust agreenment is in conpliance with state and federal |aws
and regul ations regarding foster care services and eligibility. The trust
agreenent will not prevent federal reinbursenent of the cost of foster care of
the Grantor.

ARTI CLE TWO. THE TRUST ESTATE

A. The Grantor has delivered and irrevocably transferred to the

Trustee the property set forth in Schedule A (attached to and nade a part of

this instrunent) I N TRUST under this instrunment.



B. Al of the property described in the schedul es that have been
nmade part of this instrument, and any property that |ater becones subject to
the trust, shall constitute the trust estate, which shall be admi nistered,
pai d over and delivered by the Trustee in accordance with the terns of this
i nstrunment.

C. The Trustee accepts the property transferred in trust and hereby
acknow edges that the Trustee holds said property in trust for the purposes
and subject to the conditions herein stated. The Trustee hereby expressly
undertakes and assunes the trust created hereunder and agrees to carry out the
provisions of this Agreenent. The Trustee agrees to hold the trust fund,

i ncludi ng any cash, securities or other property, real, personal or mxed, at
any tine formng a part of this trust, and to collect and receive the incone,
and to apply and distribute the income and principal as provided in this

i nstrunment.

D. The Trustee shall invest and reinvest the trust fund in
accordance with section J. of this Article during the lifetinme of the
Beneficiary or until the Beneficiary is discharged fromfoster care. Said
period shall be called the "trust term™

E. The Beneficiary shall have no direct control over the trust
account or over the disbursenment of the trust funds. The principal and incone
of the trust account shall not be expended on behal f of the Beneficiary or
i nvaded by the Beneficiary during the trust term

F. The Grantor unequivocally expresses Grantor's intention that
Section 7-1.6(b) of the Estates, Powers and Trusts Law of the State of New
York, or any successor statute, of any other jurisdiction, shall not be

applied by any court having jurisdiction of an inter vivos or testanentary



trust to conpel, against the Trustee's discretion, the paynent or application
of the trust principal to or for the benefit of the Beneficiary or any
beneficiary for any reason whatsoever. It is the Grantor's intention that the
Trustee shall not be held accountable to any court or to any person for the
exerci se or non-exercise of this conpletely discretionary power.

G The trust shall ternminate on the discharge of the Beneficiary
fromfoster care or the death of the Beneficiary, whichever occurs first.

Di scharge fromfoster care for the purposes of this trust agreenent will nean
final discharge fromfoster care, whether to a status of independent |iving or
discharge to a parent, relative or person legally responsible, or the issuance
and entry of a court order that renoves the care and custody of a child from
an aut hori zed agency.

H  Upon the term nation of the trust, the Trustee shall distribute
any principal and accunul ated interest that then renmains in the trust as
fol | ows:

1. If the trust termshall end upon the discharge fromfoster care
of the Beneficiary, then to the Beneficiary free of further trust.

2. If the trust termshall end upon the death of the Beneficiary,
then to the heirs of the Beneficiary, with their identity and respective
shares to be determined in accordance with the |laws of the State of New York

. In the event of a ruling that (1) the provisions of this trust
are void as being against public policy; or (2) the trust fund may be subject
to the clains of the federal, state or |ocal agencies for services rendered to
the beneficiary; or (3) the trust fund is considered a resource of the

Beneficiary under any entitlement program then in the sole



di scretion of the Trustee this trust and the lifetime interest of the
Beneficiary shall ternmnate and the trust property shall be distributed in
accordance with the provisions of Section H 1 of this Article.

J. The Trustee shall have the power to invest and reinvest the trust
corpus in a savings account in any federally insured | ending institution and
keep the trust corpus invested and intact so far as the Trustee is able to do
so to advantage. The Grantor nay nmake direct deposits of funds into the trust
account established by the Trustee.

K. No interest in the principal or income of this trust shall be
antici pated, assigned or encunbered or shall be subject to any creditor's
clains or to any |l egal process prior to the actual receipt by the
beneficiary. Furthernore, no part of the corpus hereof, neither principal nor
undi stributed income, shall be construed as part of any beneficiary's estate
or be subject to the clains of voluntary or involuntary creditors for the
provi sion of care and services, including residential care by any public
entity, office, departnent, or agency of any state or the United States or any
gover nnent al agency.

L. For purposes of determining the beneficiary's eligibility for
federally rei nbursed foster care nmi ntenance paynents, no part of the
principal or undistributed income or the trust estate shall be considered
avail abl e to the Beneficiary.

ARTI CLE THREE. SUCCESSOR TRUSTEE

Persons shall succeed to the position of Trustee in the follow ng
priority:

A. In the event that the Trustee should die during the trust term

or should resign or refuse or becone unable to performthe duties of



Trustee, then shal |l becone and be the

final Trustee without the execution of any docunent.

B. In the event the remaining Trustee should resign or refuse or
becone unable to performthe duties of Trustee, then the renmai ning Trustee nay
appoi nt a Successor Trustee by instrunent in witing delivered to the
Benefici ary.

C. Any successor Trustee shall qualify by executing an instrunent in
witing, duly acknow edged, by which he or she expressly agrees to assune the
trust and to carry out the provisions hereof.

ARTI CLE FOUR. ADDI TI ONS TO THE TRUST FUND

The Grantor, or any other person, may at any tinme and fromtine to
time either by inter vivos transfer or by will, assign, set over, give
bequeath or devise other and further property to the Trustee, and the Trustee
shal | receive and accept any such additions to the trust fund in the form of
cash, securities or other property, real, personal or mxed. Any and all such
additions shall be administered as part of this trust fund and subject to the
terns and conditions of this Agreenent.

ARTI CLE FIVE. PONER OF RESI GNATI ON

A Trustee may resign at any tinme by delivering or nailing witten
notice of resignation to the Beneficiary and the GQuardi an of his or her
property, and to each adult person who would be entitled to a share of the
principal if the trust were to termnate at the tinme of mailing or delivering
notice. Such resignation shall take effect upon the date specified in the
notice, but not less than thirty days after nmailing or delivery, and upon the

date so specified all duties of the Trustee so resigning shall cease.



ARTI CLE SI X. BOND AND LI ABILITY OF TRUSTEE

A.  No bond shall be required of any Trustee, or any successor
Trustee, in any jurisdiction in which they may be called upon to act.

B. No Trustee shall be liable for any | oss or danage sustai ned by
the trust, or by any person interested therein, by reason of any act or
failure to act, or of any exercise of discretion or failure to exercise
di scretion, or of any cause or reason whatsoever, except a Trustee shall be
liable for the Trustee's own individual or joint acts of fraud, bad faith or
wi | [ ful msconduct.

C. A Trustee may consult with counsel and shall be fully protected
in any course of conduct taken in accordance with the advice of counsel.

ARTI CLE SEVEN. COVPENSATI ON

The Trustee shall serve wi thout comm ssions or other conpensation
provided that any and all expenses incurred by the Trustee in the course of
performng the Trustee's duties hereunder (including taxes incurred) shall be
rei mbursed fromthe trust fund.

ARTI CLE EI GHT. TRUST ACCQOUNTI NG

A.  The accounts of the Trustee for the Trustee's proceedi ngs under
this Trust Agreenent nmay be settled without judicial accounting by subm ssion
of the accounts to and approval or adjustment by the Beneficiary, or if the
Beneficiary has not yet attained his or her najority, then by the Guardi an of
his or her property. Any such approval or adjustnent shall be binding and
concl usive upon all persons interested in the trust fund.

B. There shall be no interimaccounting required of the Trustee

during the trust term



ARTI CLE NI NE. DEFI NI TI ONS

Whenever in this Agreenment the words "Trustee" or "Trustees" are
used, they shall be construed, unless otherw se indicated, to include the
Trustee and the Trustee's successor or successors in office, and all pronouns
used herein in reference to such Trustee shall be construed in the singular or
plural, and in such gender, as the sense and circunstances require.

ARTI CLE TEN. PERPETUI TI ES SAVI NG PROVI SI ON

Anyt hing herein to the contrary notw thstanding, the trust created by
this agreenment shall ternminate not |ater than the expiration of twenty-one
(21) years after the death of the |ast survivor of the descendants of the
Grantor's parents in being at the date of this Trust Agreenent, and if a trust
shal | be in existence hereunder on such expiration date such trust shal
term nate on such date and the principal thereof shall be assigned,
transferred and paid over to the then incone beneficiary or beneficiaries
t her eof .

ARTI CLE ELEVEN. | RREVOCABI LI TY

This trust may not be term nated, revoked, altered, or anended in any
respect by any person. This trust Agreenent is hereby declared to be
irrevocabl e, and the Grantor expressly surrenders, waives and rel eases al
right and power to termnate, revoke, alter, or anend it in any respect.

ARTI CLE TWELVE. GOVERNI NG LAW
This Trust Agreenent shall be interpreted and the admnistration of

the trust shall be governed by the |aws of the State of New York

(NOTHI NG FURTHER)



IN WTNESS WHEREOF, the Grantor and the Trustee have signed, seal ed

and acknow edged this Trust Agreenent on the day and year witten in ARTICLE

ONE above.
G ant or
Trust ee
STATE OF NEW YORK )
. SS.:

COUNTY OF )

On this _ day of , , before me personally
came , to me personally known and known

to ne to be the individual described in and who executed the foregoing Trust
Agreenent, and to nme such person duly acknow edged that (s)he executed the

sane.

Notary Public



SCHEDULE A

Schedul e to the Trust dated , bet ween

, as Grantor, and

, as Trustee.

Descri ption Appr oxi nat e Anmounts

Grant or

Tr ust ee



ATTACHVENT D

USDHSS ACTI ON TRANSM TTAL ACF- AT-93-2

The following is a typewitten copy of relevant text of the United States
Department of Health and Human Services, Adm nistration for Children and

Fam lies (ACF), Ofice of Fam |y Assistance, Action Transmttal ACF-AT-93-2,
dated January 19, 1993. Wile every effort has been nade to ensure that the
copied text is accurate, districts and others are cautioned that any action
taken in reference to this Transmittal should include consultation of the
ori gi nal docunent issued and signed by DHHS, which is avail abl e upon request
fromthe USDHHS ACF Regi onal Adm nistrator.

Aid to Fanilies with Dependent Children (AFDC) Action Transnitta

TRANSM TTAL No.: ACF-AT-93-2 Date: January 19, 1993

TO STATE ADM NI STRATORS AND OTHER | NTERESTED ORGANI ZATI ONS AND
AGENCI ES

SUBJECT: Avail ability of Income and Resources

RELATED Section 402(a)(7) and (a)(8) of the Social Security Act (the

REFERENCES: Act

45 CFR 233.20(a) (1) (i)
45 CFR 233.20(a)(3) (i) (B)
45 CFR 233.20(a)(3)(ii)(A)
45 CFR 233.20(a)(3)(ii)(D)
45 CFR 233.20(a) (3) (i x)

PURPOSE: This transmittal provides clarification of AFDC policy
regardi ng availability of inconme and resources under 45 CFR
233.20(a)(3)(ii) (D).

BACKGROUND: 45 CFR 233.20(a)(3)(ii)(D) provides as a general rule that
"income and resources are considered avail abl e both when
actual |y avail abl e and when the applicant or recipient has a
legal interest in a liquidated sumand has the legal ability to
nmake such sum avail abl e for support and mai ntenance." Under
this provision, a resource is considered available if the
i ndividual has the legal ability to convert the resource to
cash for his own use.

We have received inquiries fromStates on . . . issues relative
to availability of income and resources. The first inolves the

treatnment of trust accounts. The second deals with the neaning

of "legal interest."
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| NSTRUCTI ON:  Treatment of Trust Accounts

There have been a | arge nunber of inquiries regarding AFDC resource policy
subsequent to a highly publicized Connecticut Supreme Court case, Mercado v.
Conmi ssi oner of | ncone Mintenance, 607 A 2d 1142 (Conn.1992). In this case,
the court recognized that, pursuant to section 402(a)(7) and (a)(8) of the
Act and inplenenting regulations at 45 CFR 233.20(a)(3)(i)(B) and 45 CFR
233.20(a)(6)(viii), a savings account which exceeds the $1,000 resource
[imt nmust be counted for AFDC purposes, even though these funds nay be the
accunul at ed earni ngs of an AFDC dependent child who is saving the noney for
her educati on.

In the absence of a contrary State policy regarding transfer of assets,
savings in excess of the $1,000 resource limt can be preserved wiile a
famly receives AFDC if the savings are placed in an irrevocable trust.
Trust funds are considered to be irrevocable when the fam |y does not have
the legal ability to convert the funds to cash which can be used for the
fam ly's support and nai ntenance.

Federal programpolicy on trusts is derived fromsection 402(a)(7) of the
Act which specifies that the State agency, in determ ning need, shall take
into consideration all income and resources, unless specifically disregarded
by statute. Federal regulations at 45 CFR 233.20(a)(3)(ii)(D) inplenenting
this provision specify that resources available for current use shall be
consi dered. These regul ations further provide that inconme and resources are
consi dered avail abl e both when actually avail able and when the applicant or
recipient has a legal interest in a liquidated sumand has the legal ability
to nmake such sum avail abl e for support and mai ntenance. States nust eval uate
trust accounts in each individual case based on the accessibility of the
trust funds. The source of the funds is not con-trolling in the availability
det ermi nati on.

In conjunction with this policy, Federal regulations at 45 CFR
233.20(a)(3)(ix) provide that the State agency will establish and carry out
policies with reference to applicants' and recipients' potential sources of
i ncone that can be developed to a state of availability. Under this
provision, States are expected to pursue with recipients whatever steps

m ght be taken to determ ne whether the trust is, in fact, unavailable to
nmeet their needs.

Funds that are actually disbursed by the adm nistrator of the trust for the
mai nt enance needs of the individual nust be counted as available income in
the determ nation of eligibility for AFDC and the anmpount of the assistance
paynent. However, if it is determined that the trust funds are not avail able
under the above provisions, then the funds cannot be counted for AFDC
purposes. The followi ng exanples illustrate this policy.

Exanpl e 1. An AFDC child receives $14, 038.45 net accident settlenent. The
court order stipulates that the noney be deposited in an interest bearing
guardi anshi p account to be used for the benefit of the child. The nother may
get noney fromthe account only by petition to the court and nust
subsequently account to the court as to how the rel eased noney is spent for
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the child. The nother received $2,038.45 upon settlenent and, |ater, another
$1, 000 was released to the nother upon her petition. Wat is the anmount
avai | abl e? Shoul d any anount be considered available to the entire unit in
light of the restrictions in the court order that the noney be used for a
specific child?

In this case, the State should have a policy requiring that the nother request
the total anount of the funds ($14,038.45) in the guardi anship account,
because they are a potential source of incone. The ampunt to be counted as
income is only that anount rel eased by the court, i.e., $2,038.45 and $1. 000.

Any incone rel eased shoul d be considered available to the entire unit pursuant
to 402(a)(7) of the Act and inplenenting regulations at 45 CFR
233.20(a)(3)(ii) which require that all income not expressly disregarded by
Federal statute be considered in determning the AFDC need and paynent anount.

Exanpl e 2. An AFDC minor recipient working after school deposited accunul ated
earni ngs of $4,500 in a savings account. The State di scovers the account,
determines the fanily ineligible for AFDC on the basis that the account
exceeds the $1,000 resource limt, and subsequently charges the fanmily with a
$9, 342 AFDC overpaynent. |Is the State correct in its actions?

Yes, the State is correct. Section 402(a)(7) of the ACT and inplenenting

regul ations at 45 CFR 233.20(a)(3)(i)(B) set a $1,000 limt (or a |ower amount
set by the State) on the equity value of resources that a famly may have and
still be eligible for AFDC. Accordingly, savings in excess of the resource
[imt can be preserved while a famly receives AFDC only if the savings are
placed in an irrevocabl e trust account, thus maki ng such funds unavail able for
the fam|ly's support and nmi nt enance. AFDC paynents nade to the famly for the
period during which the savings account was in excess of the resource limt
are overpaynents and rmust be recovered pursuant to 45 CFR 233.20(a)(13).

"Legal interest" and Availability of incone and resources

. When an individual exercises an apparent right of ownership over
incone, e.g., uses, spends and/or invests it, that inconme shall be considered
availabl e until actually repaid. This position is consistent with section
402(a)(7) of the Act which provides that all income and resources nust be
consi dered for AFDC purposes unl ess expressly disregarded.



