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TO. Local District Commi ssioners, Medicaid Directors

FROM Betty Rice, Director
Di vi si on of Consuner and Local District Relations

SUBJECT: Treatnent of Institutionalized Spouses' Social Security
Benefits and Requests for Additional Resource Allowances

EFFECTI VE DATE: |Immediately

CONTACT PERSON. Bureau of Local District Support:
Upstate 518-474-9130 NYC 212-268-6855

This message is to advise social services districts of a change to the
Department's "incone first" policy that is used to determne if a conmunity
spouse is entitled to an increase in the community spouse resource all owance.

Under the Departnent's spousal inpoverishnent rules, if the anount of
monthly income otherwi se available to a comunity spouse is less than the
m ni mum nont hl y mai nt enance needs al | owance (MWNA), $2,103 effective 1/1/00,
the institutionalized spouse may transfer incone to the community spouse to
bring the comunity spouse's incone up to the MJNA | f t he
institutionalized spouse's income is insufficient to bring the community
spouse's incone up to the MVMWNA, an increased community spouse resource
al l owance nmust be established to generate incone to bring the comunity
spouse's incone up to the MUWNA pursuant to a fair hearing or court order.

In determining whether a conmunity spouse is entitled to an increased
conmuni ty spouse resource allowance, the incone which the nursing hone spouse
is allowed to transfer to the comunity spouse is first attributed as
avai l able to the comunity spouse.

Due to an adverse U S. Court of Appeals decision in Robbins v DeBuono,
concerning the transfer of a nursing home patient's Social Security incone to
the comunity spouse, the Departnment can no |onger attribute an
institutionalized spouse's Social Security incone to the comunity spouse
unl ess the institutionalized spouse intends to nmake this inconme available to
t he conmunity spouse.
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This change is effective i mediately. It is inmportant to note that this
change only affects cases where the institutionalized spouse does not
voluntarily agree to nmake his or her Social Security incone available to the

conmunity spouse. Generally, the reason for not nmking Social Security
i ncome available will be to permt the conmunity spouse to retain additional
resour ces. If an institutionalized spouse does not nake his or her Social

Security income available to the community spouse and the conmunity spouse's
incone is less than the MWWNA, the social services district should not
i nclude the Social Security incone in the MBL budget (Budget Types 08, 09 and

10). The Social Security income is, however, considered to be available for
the cost of care and should be entered with any other NAM amount on the
Princi pal Provider Subsystem (minus any appropriate disregards). To ensure

that these cases do not get Mass Rebudgeted and an incorrect NAM updated on
the Principal Provider Subsystem districts should use a 12/31 "To Date".

Note: Buy-in eligibility for these cases should be done off I|ine.

Fair Hearing staff wll wutilize this new policy when review ng cases
requesting a higher comunity spouse resource all owance.

Pl ease note that the Department is seeking judicial review of the Robbins
deci si on. Districts will be advised if the Robbins decision is overturned.
In the neantinme, districts nust adhere to the policy set forth in this
nessage.




