DSS- 4037EL (Rev. 9/89)
Transmittal No: 95 LCM 102

Date: Septenber 18, 1995

Division: Health and Long
Term Care

TO Local District Comm ssioners

SUBJECT: Consuner Directed Personal Assistance Program ( CDPAP)

ATTACHVENTS:  Sanpl e Menorandum of Under st andi ng ( MOU)
(on-1ine)

As enacted in Section 77 of Chapter 81 of the Laws of 1995, Section 365-f of
the Social Service Law was repeal ed and a new Section 365-f has been added
to change the program nane from Patient Mnaged Home Care to Consuner
Directed Personal Assistance Program (CDPAP). The statute incorporates many
of the conponents found in previous statutes, including Chapter 795 of the
Laws of 1992 which was transmitted to the districts in 93 LCM 113.

In addition, Section 91 of Chapter 81 of the Laws of 1995 added a new
Section 367-p to the Social Services Law. This Section states that "...each
local district shall ensure access to a consuner directed per sona

assi stance program operated pursuant to section three hundred sixty-five-f
of this title is available in the district to allow persons receiving hone
care pursuant to this title to directly arrange and pay for such care."

The purpose of CDPAP is to allow chronically ill and/or physically disabled
individuals receiving hone care services under the Medical Assistance
program greater flexibility and freedom of choice in obtaining such services
whi | e reducing adm ni strative costs.

Al'l agencies or individuals who neet the qualifications to provide hone
heal t h, personal care or nursing services and who elect to provide such
services to persons receiving Medical Assistance, may participate in the
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program  Agencies or individuals providing services under a Patient Managed
Hone Care program the fornmer Section 3622 of the Public Health Law or the
former Section 365-f of the Social Services Law, nay continue to provide
servi ces under the CDPAP

Eligible individuals currently in receipt of hone care services will be
advi sed of program guidelines by their |ocal department of social services,
and may apply for participation. According to Section 77 of Chapter 81
of the Laws of 1995, "an eligible individual, for purposes of this section
is a person who:

(a) is eligible for long termcare and services provided by a certified
hone heal th agency, long term hone health care program or AIDS hone
care program authorized pursuant to article thirty-six of the
public health |aw, or is eligible for personal care services
pursuant to this article;

(b) is eligible for nedical assistance;
(c) has been determned by the social services district, pursuant to an

assessnent of the person's appropriateness for the program
conducted with an appropriate long termhone health care program a

certified honme health agency, or an AIDS hone care program or
pursuant to the personal care program as being in need of hone
care services or private duty nursing and is able and willing or
has a | egal guardian able and willing to nake infornmed choices, or
has designated a relative or other adult who is able and willing to
assist in making inforned choices, as to the type and quality of
servi ces, including but not limted to such services as nursing

care, personal care, transportation and respite services; and

(d) nmeets such other criteria, as nmay be established by the
conmi ssi oner, which are necessary to effectively inplenent the
obj ectives of this section.”

Eligible i ndi vi dual s who elect to participate in CDPAP assune the
responsibility for services under the programas nutually agreed to by the
eligible individual and the provider as docunented in the individual's
record. Such responsibilities may include:

1. Recruit workers

2. Hire workers

3. Trai n workers

4, Supervi se workers

5. Fire workers

6. Arrange for back-up coverage when necessary

7. Arrange/ coordi nate provision of other services
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8. Mai ntain records for processing of payroll and benefits.

Providers shall not be liable for fulfillnment of responsibilities agreed to

be undertaken by individuals participating in CDPAP. This does not,
however, dimnish the provider's liability for failure to exercise
reasonable care in properly carrying out its responsibilities wunder this
program Such responsibilities include nonitoring the individual's
continuing ability to fulfill those responsibilities docunmented in his or
her record. An i ndi vi dual ' s failure to carry out the agreed

responsibilities may be considered in determning that person's continued
appropri ateness for the program

Social services districts which have inplenmented, or initiated action to
i npl ement, a CDPAP should continue those efforts. Q her districts should
begin developing prograns based upon the information contained in this
transmttal.

Two possi bl e nmethods of inplenmenting CDPAP are:
1. Menor andum of Under st andi ng ( MOU)

Districts that have identified an imedi ate demand for the CDPAP
delivery arrangement can use this admnistrative mnmechanism to
qui ckly establish a programby using an established CDPAP. Si x
districts are pur sui ng this approach with Concept s for
| ndependence, a New York City based CDPA provider. A sampl e of an
MOU used by these districts is attached to this transnmittal.

The MU is a legal document which details the roles and
responsibilities of the entities that would adm nister the CDPAP
These entities would include the follow ng:

a. the district which would conduct an assessnent of the
consuner to deternine appropriateness for the program and
aut hori ze services;

b. an existing CDPAP provider to act as a fiscal agent to
bill the Medical Assi st ance program and perform
adm nistrative functions such as payroll processing at
the direction of the consumer; and

c. a third party such as an i ndependent living
center located in the district, to act as a liaison
bet ween the CDPAP provi der and the consumer.

2) Local | y Established Program

The district enters directly into a contract with a vendor to
provi de the CDPAP. The contract between the district and the
vendor shoul d i ncl ude a delineation of t he roles and
responsibilities of the district, vendor and consuner.
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The Departnent wll convene an advisory group to assist in devel oping
regul ati ons for CDPAP. Regul ations and an adninistrative directive will be

issued as a part of this effort.

Districts are requested to contact Ms. Deirdre Barnes at (212) 383-1431
(user | D AV0060) or M. Fred Waite at (518) 473-5490 (user ID OLT150) for
further information concerning CDPAP or to pursue either of the options
descri bed above.

Ri chard T. Cody
Deputy Conmi ssi oner
Di vision of Health and Long Term Care



SAMPLE

VEMORANDUM OF UNDERSTANDI NG

for provision of the

Consuner Directed Personal Assistance Program ( COPAP)

by and between

Local Department of Social Services

and

CDPAP Provi der Agency

and

Local Consunmer Organi zation
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I ntroducti on

In accordance with Sections 365-f and 367-p(c) of the Social Services
Law, the parties seek to enable Medicaid recipients (the "Consuner") to
utilize the Consuner Directed Personal Assistance Program (CDPAP). The
CDPAP Provider Agency wll provide services in conjunction with the Loca
Consuner Organi zation for the Local Departnment of Social Services.

The CDPAP Provider Agency will assune the role of fiscal internediary
and act as the paynaster of record for the Consuner's Personal Assistant
(the "CDPA"). The Local Consuner O ganization wll provi de | oca
assi st ance, quality assurance and facilitate peer support, including the

establ i shnent of an advisory commttee for the purpose of programreview and
support. The CDPAP Provi der Agency and the Local Consurmer Organization wll
work closely with the Local Departnent of Social Services in all phases of
the delivery of CDPAP to be provided under this agreenent.

Al though the Consunmer is not a party to this agreenent, the Consuner
will be required to execute a separate agreenment confirmng his/her
responsi bilities as enunerated bel ow.

The parties hereby agree as foll ows:

Responsi bilities of the Consuner

The Consuner and/or the Consunmer's guardian shall undertake the
fol | owi ng:
1. Recruit, interview, hire, train, supervise, schedule and terminate
t he CDPA.
2. Provide equal enploynent opportunities as specified in the

Consuner's agreenent with the CDPAP Provider Agency and the
Enpl oynent / Vage Agreenent which is signed by both the Consurmer and

t he CDPA.

3. Informthe Local Consumer Organization of any changes in status
including, but not limted to, address, telephone nunber, CDPA's
nanes, addresses, hours worked and hospitalization. Informthe

soci al services district of any change in status, including address
and t el ephone nunber changes and hospitalizations.

4, Process the required paperwrk for the CDPAP Provider Agency
including tine sheets, annual worker health assessnents, and
requi red enpl oynent docunents.

5. Arrange and schedul e back up CDPA coverage for vacations, holidays,
and in case of illness.

6. Di stribute paychecks to each CDPA
7. I nsure that each CDPA works the hours indicated on the tine sheet.

8. Meet with a registered nurse once every six nonths for the required
nursi ng review.
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Enter into a witten agreenent with the CDPAP Provi der Agency which
acknow edges these responsibilities.

Responsi bilities of the CDPAP Provi der Agency

Upon

the conpletion of the rate approval process by the New York State

Departnment of Social Services, the CDPAP Provider Agency shall undertake the
fol | owi ng:

1

Process the payroll for each CDPA, including withholdings for
Federal, State and local inconme tax and Social Security (FICA).
Act as the enployer of record for Social Security (FICA).

Monitor the completion of the required annual worker health
assessnent and all required enpl oynent docunents.

Act as the enployer of record for insurance, unenpl oynment and
wor ker conpensation benefits.

Coordi nate annual | eave, health i nsurance, and ot her benefit
prograns for each CDPA

Moni tor the conpletion of the required nursing assessnent forns and
the Consuner agreenent outlining responsibilities assunmed thereby.

Mai ntain a personnel record for each CDPA which shall include, at a
m nimum copies of the enrollnment forms, the annual worker health
assessnents, and the infornmation needed for payroll processing and
benefit administration.

Mai ntai n consuner record, which includes copies of the Loca
Depart nent of Social Service's approval/referral, the Loca
Departnment's service authorizations, the agreenent signed by the
Consumer outlining the responsibilities assuned thereby, the

periodi c nursing assessnents, and other docunentation of the Loca
Consunmer Organization's efforts to nonitor the Consuner's ability
to neet its obligations.

Responsi bilities of the Local Departnent of Social Services

The Local Departnent of Social Services shall undertake the follow ng:

1

A Determ ne that the Consumer is a resident of the authorizing
county and is Medicaid eligible.

B. Determ ne that the Consumer is eligible for long termcare and
services provided by a certified hone health agency, the |ong
term hone health care program the Al DS hone care program or
personal care services.

C. Det er m ne, pursuant to an assessment of t he person's
appropri ateness for the programconducted with an appropriate
| ong term honme health care program certified honme health
agency, or an AIDS home care programor pursuant to the
personal care program that the Consuner is in need of hone
care services or private duty nursing.
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D. Determ ne that the Consumer is able and willing or has a |l ega
guardi an able and willing to make infornmed choices, or has
designated a relative or other adult who is able and willing
to assist in naking infornmed choices, as to the type and
quality of services, including but not limted to nursing

care, personal care, transportation and respite services.

Determine Consuner's eligibility for the program through its
approved annual plan procedure including the initial assessnment and
peri odi c reassessnents. The Local Social Services Departnent will
authorize the level and amount of services required and will
authorize the reinbursenent for CDPAP services to the CDPAP
Provider Agency as prescribed by the New York State Departnent of
Soci al Servi ces.

Transfer the Consuner to other prograns wth nore traditiona
agency control should the Consuner be deened inappropriate to
continue participation in the CDPAP

Provide all eligible individuals receiving home care with notice of
the availability of the programand an opportunity to apply for
participation in the program

Provi de Consuners with the appropriate fair hearing notice and the
opportunity for a fair hearing with aid-continuing, if appropriate,
at such tines as the Departnent requires.

Responsi bilities of the Local Consumer O ganization

The Local Consuner Organization shall undertake the follow ng:

1

Assist the Consumer with recruitnent and service cover age
referrals, and provide informational support for training,
supervi sion, advocacy and personal nanagenent.

Monitor the Consuner's ability to neet contractual obligations.

Provide | ocal support to the Consumer by coordinating payrol
di stribution, the distribution of forns, and the collection of
i nformati on.

Mai ntain the original personnel record for each CDPA which shal
include, at a minimum the original enrollment fornms, the annua
CDPA heal th assessnments, and the information needed for payrol
processi ng and benefit adm nistration.

Maintain the original Consumer record, which shall include the
original Local Social Services Departnment approval/referral, t he
Local Social Services Departnent service authorizations, t he

agreenent signed by the Consuner outlining the responsibilities
the Consurmer has assunmed, the periodic nursing assessnments, and
ot her docunentation of the Local Consuner Organization's effort to
nonitor the Consuner's ability to neet its obligations.
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6. Coordi nate access to health facilities capable of providing the
required annual worker health assessnment and other health rel ated
program requirenents.

7. Establish an advisory committee which wll consist of disabled
consumners, advocates and/or other interested parties. The
conmmittee will oversee quality assurance of this agreenent and
provide the Local Social Services Departnment and the CDPAP Provi der
Agency with assistance and support, which rmay include peer
counsel ing, referral and program nonitoring.

8. Provi de the CDPAP Provider Agency with nonthly statistical reports
in the manner and form determ ned by the CDPAP Provi der Agency to
be necessary and appropriate, to pernit the proper docunentation of
the growth of the CDPAP and the |evel of savings achieved as a
result of this agreenent.

Ri ght to Term nate Agreenent

1

Upon thirty (30) days notice, any party may termnate this agreenent
wi thout further liability.

This agreenent will term nate upon notification fromthe New York State
Department of Social Services that State and/or Federal funds are
unavai l able for these services or for any other reason specified by the
Depart nment.

Si gnat ur es

CDPAP Provi der Agency Dat e

Local Department of Social Services Dat e

Local Consumer Organization Dat e



