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National Institutional Reimbursement Team
Attention: Mark Cooley

CMS, CMCS

7500 Security Boulevard, M/S S2-01-16
Baltimore, MD 21244-1850

RE: SPA #11-65
Long Term Care Facility Services

Dear Mr. Cooley:

The State requests approval of the enclosed amendment #11-65 to the Title XIX
(Medicaid) State Plan for long term care facility services to be effective April 1, 2011 (Appendix
I). This amendment is being submitted based on enacted legislation. A summary of the
proposed amendment is provided in Appendix II.

This amendment is submitted pursuant to §1902(a) of the Social Security Act (42 USC
1396a(a)) and Title 42 of the Code of Federal Regulations, Part 447, Subpart C, (42 CFR §447).

1. The State of New York pays for long-term care services using rates determined in
accordance with methods and standards specified in an approved State Plan following
a public process which complies with §1902(a)(13)(A) of the Social Security Act.

2. (a) It is estimated that the changes represented by the estimated average payment
rates for long-term care facility services will have no noticeable short-term or long-
term effect on the availability of services on a statewide and geographic area basis.

(b) It is estimated that the changes represented by the estimated average payment
rates for long-term care facility services will have no noticeable short-term or long-
term effect on care furnished.

(¢) It is estimated that the changes represented by the estimated average payment
rates for long-term care facility services will have no noticeable short-term or long-
term effect on the extent of provider participation.
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In accordance with 42 CFR §447.272, New York assures that the aggregate Medicaid
payments for inpatient services provided by nursing facilities for each prescribed category of
providers does not exceed the upper payment limit for the particular category of providers.

A copy of the pertinent section of proposed state statute is enclosed for your information
(Appendix III). Copies of the public notice of this proposed amendment, which was given in the
New York State Register on March 30, 2011 and April 27, 2011, is also enclosed for your
information (Appendix IV). In addition responses to the five standard funding questions and
standard access questions are also enclosed (Appendix V and VII, respectively).

If you have any questions regarding this matter, please do not hesitate to contact John E.
Ulberg, Jr., Director, Division of Health Care Financing at (518) 474-6350.

Sincegely,

&

soi A. Helgerson
didaid Director
De Commissioner
Office of Health Insurance Programs

Enclosures

cc: Mr. Michael Melendez
Mr. Tom Brady
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New York
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New York
51(a)(2)

Attachment 4.19-D
(04/11)

(k)  For rates of payment effective for nursing home services provided on and after
January 1, 2009 through March 31, 2009, the otherwise final trend factor attributable
to the 2008 calendar year period shall be adjusted such that any increase to the
average trend factor for the period April 1, 2008 through December 31, 2008 shall
be reduced, on an annualized basis, by 1.3% and no retroactive adjustment to such
2008 trend factor shall be made for the period April 1, 2008 through December 31,
2008. Effective on and after April 1, 2009, the otherwise applicable final trend factor
attributable to the 2008 calendar year period shall be zero.

(I} For rates of payment effective for nursing home services provided on and after
January 1, 2009 through March 31, 2009, a trend factor equal to the otherwise
applicable trend factor attributable to the period January 1, 2009 through December
31, 2009, as calculated in accordance with paragraph (f) of this section, less 1%
shall be applied. Effective on and after April 1, 2009, the otherwise applicable trend
factor attributable to the 2009 calendar year period shall be zero.

(m) For rates of payment effective for nursing home services provided for the period
January 1, 2010 through March 31, 2010, the otherwise applicable trend factor
attributable to the 2010 calendar year period shall be zero.

(n)  For rates of payment effective for inpatient services provided by residential heaith
care facilities on or after April 1, 2010 _through March 31, 2013, except for residential
health care facilities that provide extensive nursing, medical, psychological, and
counseling support services to children, the otherwise applicable trend factor
attributable to the 2010 _through 2013 calendar year periods shall be_no greater than
zero.

Effective July 1, 1994, payment rates for the 1994 rate setting cycle will be calculated using
the proxy data described in this section that is availabie through the third quarter of 1993. Proxy
data, which becomes available subsequent to the third quarter of 1993, will not be considered in
setting or adjusting 1994 payment rates.

[

*This means that since the rates for the April 1, 1996 through March 31, 1997 period are
based on 1983 base year costs trended to this period, the rate impacts of any differences
between, say, the final value of the 1995 trend factor and the preliminary 1995 trend factor value
that may have been used when initially calculating the rate, would be incorporated into the rates
for the April 1, 1996 through March 31, 1997 rate period.]

TN #11-65 Approval Date

Supersedes TN _#10-12 Effective Date
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Summary
SPA #11-65

This state pian amendment proposes to iimit the trend factor to an amount no greater than
zero for nursing home inpatient services provided on and after April 1, 2011 through March 31,
2013.
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SPA 11-65

Chapter 59 of the Laws of 2011 - S. 2809-D/A.4009-D - PART H
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services primarily to children under twenty-one years of age,
home health care services provided pursuant to article 36 of the
ic health law by certified home health agencies, long fterm home
th care pr oqrams and ATDS home care programs, and for personal care
IS ial services law,
the commissioner of nealtn shall dpply no greater than zeroc trend
factors attributable to the 2011 and 2012 calendar years in accordance
vith paragraph (c) of subdivision 10 of section 2807-¢ of the public
health law, provided, however, that such no greater than zero trend
factors for such 2011 and 2012 calendar years shall also be applied to
rates of payment for personal care services provided in those local
soclal service districts, including New York City, whose rates of
payment for such services are established by such local social service
districts pursuant to a rate-setting exemption issued by the commission-
er of health to such local social services districts in accordance with
applicable regulations, and provided further, however, that for rates of
payment for assisted living program services provided on and after April
1, 2011, trend factors attributable to the 2011 and 2012 calendar years
shall be established at no greater than zero percent.
§ 2. Notwithstanding paragraph (c¢) of subdivision 10 of section 2807-c
of the public health law, section 21 of chapter 1 of the laws of 1999,
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" M[ISCELLANEOUS
NOTICES/HEARINGS

Notice of Abandoned Property
Received by the State Comptroller

Pursuant to provisions of the Abandoned Property Law and related
laws, the Office of the State Comptroller receives unclaimed monies
and other property deemed abandoned. A list of the names and last
known addresses of the entitled owners of this abandoned property is
maintained by the office in accordance with Section 1401 of the
Abandoned Property Law. Interested parties may inquire if they ap-
pear on the Abandoned Property Listing by contacting the Office of
Unclaimed Funds, Monday through Friday from 8:00 a.m. to 4:30
p.m., at:

1-800-221-9311
or visit our web site at:
WWWw.0Sc.state.ny.us

Claims for abandoned property must be filed with the New York
State Comptroller’s Office of Unclaimed Funds as provided in Sec-
tion 1406 of the Abandoned Property Law. For further information
contact: Office of the State Comptrolier, Office of Unclaimed Funds,
110 State St., Albany, NY 12236.

PUBLIC NOTICE
Department of Health

Pursuant to 42 CFR Section 447.205, the Department of Health
hereby gives public notice of the following:

The Department of Health proposes to amend the Title XIX
(Medicaid) State Plan for inpatient, long term care, and non-
institutional services to comply with recently enacted statutory
provisions. The following provides clarification to provisions previ-
ously noticed on March 30, 2011, and notification of new significant
changes:

All Services )

« To clarify the previously noticed provision, the elimination of the
trend factor has been revised to be effective on and after April 1, 2011
through March 31, 2013 and no greater than zero trend factors shall be
applied. This is also revised to exclude residential health care facilities
or units of such facilities that provide services primarily to children
under 21 years of age, and to include hospital outpatient services. The
annual decrease in gross Medicaid expenditures for state fiscal year
2011/12 is ($56) million.

« To clarify the previously noticed provision regarding the uniform
two percent Medicaid payment reduction, the effective period is now
April 1, 2011 through March 31, 2013. The annual decrease in gross
Medicaid expenditures for state fiscal year 2011/12 is ($517.80)
million.

Institutional Services

» Extends current provisions to services for the periods April I,
2011 through March 31, 2013, the reimbursable operating cost
component for general hospital inpatient rates will be established with
the 2006 final trend factor equal to the final Consumer Price Index
(CPTI} for all Urban Consumers less 0.25%.

The State proposes to extend, effective April 1, 2011 through March
31, 2013, certain cost containment initiatives that were enacted in
Chapter 81 of the Laws of 1995 and extended by subsequent
legislation. The extended provisions are as follows: (1) hospital capital

costs shall exclude 44% of major moveable equipment costs; (2)
elimination of reimbursement of staff housing operating and capital
costs; and (3) budgeted capital inpatient costs of a general hospital ap-
plicable to the rate year shall be decreased to reflect the percentage
amount by which the budgeted costs for capital related inpatient costs
of the hospital for the base year two years prior to the rate year
exceeded actual costs.

The annual decrease in gross Medicaid expenditures for state fiscal
year 2011/12 is ($7.85) million. ‘

« The Commissioner of Health shall incorporate quality related
measures including, potentially preventable re-admissions (PPRs) and
other potentially preventable negative outcomes (PPNOs) and provide
for rate adjustments or payment disallowances related to same. Such
rate adjustments or payment disallowances will be calculated in ac-
cordance with methodologies, as determined by the Commissioner of
Health, and based on a comparison of the actual and risk adjusted
expected number of PPRs and other PPNOs in a given hospital and
with benchmarks established by the Commissioner. Such adjustments
or disallowances for PPRs and other PPNOs will result in an aggre-
gate reduction in Medicaid payments of no less than $51 million for
the period April 1, 2011 through March 31, 2012, provided that such
aggregate reductions shall be offset by Medicaid payment reductions
occurring as a result of decreased PPRs for the period July 1, 2011
through March 31, 2011, and as a result of decreased PPRs and PPNOs
for the period April 1, 2011 through March 31, 2012. The annual
decrease in gross Medicaid expenditures, not previously noticed, for
state fiscal year 2011/12 is ($4) million.

Long Term Care Services

» Continues, effective April 1, 2011 through March 31, 2013, the
provision that rates of payment for RHCFs shall not reflect trend fac-
tor projections or adjustments for the period April 1, 1996 through -
March 31, 1997.

Extends current provisions to services for the periods April 1, 2011
through March 31, 2013, the reimbursable operating cost component
for RHCFs rates will be established with the final 2006 trend factor
equal to the final Consumer Price Index (CPI) for all urban consumers
less 0.25%.

Continues, effective April 1, 2011 through March 31, 2013, the
long-term care Medicare maximization initiatives.

The annual decrease in gross Medicaid expenditures for state fiscal
year 2011/12 is ($214) million.

» Effective April 1, 2011, for inpatient services provided by resi-
dential health care facilities (RHCFs), the Commissioner of Health
may grant approval of temporary adjustments to Medicaid rates to
provide short term assistance to eligible facilities to accommodate ad-
ditional patient services requirements resulting from the closure of
other facilities in the area, including but not limited to additional staff,
service reconfiguration, and enhancing information technology (IT)
systems.

— Eligible facilities shall submit written proposals demonstrating
the need for additional short-term resources and how such additional
resources will result in improvements to the cost effectiveness of ser-
vice delivery; quality of care; and other factors. Written proposals
must be submitted to the department at least sixty days prior to the
requested effective date of the temporary rate adjustment. The
temporary rate adjustment shall be in effect for a specified period of
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time and at the end of the specified timeframe, the facility will be
reimbursed in accordance with otherwise applicable rate-setting
methodologies. The commissioner may establish, as a condition of
receiving such a temporary rate adjustment, benchmarks and goals to
be achieved in accordance with the facility’s approved proposals and
may also require that the facility submit periodic reports evaluating
the progress made in achieving the benchmarks and goals. Failure to
achieve satisfactory progress, as determined by the commissioner, in
accomplishing such benchmarks and goals shall be a basis for ending
the facility’s temporary rate adjustment. The estimated increase in
Medicaid expenditures for the rate increases will be offset by the
decrease in Medicaid expenditures resulting from the closure of other
providers.

o The 2002 rebasing methodology and the 2002 wage equalization
factor methodology will be extended and will remain in effect until
such time as the Statewide pricing methodology takes effect. Case
mix adjustments as scheduled for July 2011 will not be made.

- The regional pricing methodology previously approved to be ef-
fective July 1, 2011 for inpatient services provided by residential
health care facilities is replaced with a Statewide pricing methodology
to be effective on or after October 1, 2011 but no later than January 1,
2012,

— The Statewide pricing methodology for the non-capital component
of the rates of payment for inpatient services provided by residential
health care facilities shall utilize allowable operating costs for a base
‘year, determined by the Commissioner of Health by regulation, and
shall reflect:

o A direct statewide price component adjusted by a wage equaliza-
tion factor {(which shall be periodically updated to reflect cur-
rent labor market conditions) and other factors to recognize
other cost differentials. The direct statewide price shall also be
subject to a Medicaid-only case mix adjustment.

sAn indirect statewide price component adjusted by a wage
equalization factor (which shall be periodically updated to
reflect current labor market conditions); and

A facility specific non-comparable component.

— Such rate components shall be periodically updated to reflect
changes in operating costs.

— The non-capital component of the *‘specialty’” rates for AIDS fa-
cilities or discrete AIDS units within facilities; discrete units for
residents receiving care in a long-term inpatient rehabilitation program
for traumatic brain injured persons; discrete units providing special-
ized programs for residents requiring behavioral interventions;
discrete units for long-term ventilator dependent residents; and facili-
ties or discrete units within facilities that provide extensive nursing,
medical, psychological and counseling support services solely to chil-
dren shall be the rates in effect on January 1, 2009, as adjusted for in-
flation and rate appeals. The AIDS rates in effect January 1, 2009
shall be adjusted to reflect the elimination of the AIDS occupancy fac-
tor enacted in 2009. In addition, the trend factors attributable to 2008
and 2009 and included in such specialty rates shall be subject to the
residential health care facility cap. The Commissioner may promulgate
regulations, including emergency regulations, to implement the provi-
sions of the methodology. The regulations will include provisions for
rate adjustments or payment enhancements to facilitate a minimum
four year transition of facilities to the methodology and may also
include provisions for rate adjustments or payment enhancements to
facilitate the transition of facilities to the rate-setting methodology
and for facilitating quality improvements in residential health care
facilities. The regulations will be developed in consultation with the
nursing home industry and advocates for residential health care facil-
ity residents. The Commissioner shall notify the Chairs of the Legisla-
tive Fiscal Committees and Health Committees in the Senate and the
Assembly of such regulations. There is no increase or decrease in
gross Medicaid expenditures for state fiscal year 2011/12 (including
the $210 million cap).

For the period May 1, 2011 through May 31, 2011, supplemental
payments in an amount not to exceed $221.3 million will be made to
eligible residential health care facilities as determined by the Com-
missioner of Health, which experienced a net reduction in their pay-
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ment rate for the period April 1, 2009 through March 31, 2011 as a
result of the 2002 rebasing methodology, Medicaid only case mix
methodology, and the application of proportional adjustments required
to be made by the application of the residential health care facility
{RHCF) cap. In determining the net reduction, the impact of case mix
adjustments applicable to July 2010 and certain rate adjustments
processed for payment after October 19, 2010 will be disregarded by
the Commissioner. The following facilities, as determined by the
Commissioner, are eligible for such supplemental payments.

— Facilities which were eligible for Financially Disadvantaged
distributions for the 2009 period; non- government owned or operated
facilities whose total operating losses equal or exceed five percent of
total operating revenue and whose Medicaid utilization equals or
exceeds 70 percent (based on either their 2009 cost report or their
most recently available cost report); and pediatric facilities or distinct
units, which will receive a supplemental payment that is equal to 100
percent of the net reduction determined above.

— Eligible facilities, other than those described in the previous
paragraph above will receive supplemental payments equal to 50
percent of their net reduction. Eligible facilities which after the ap-
plication of these rate adjustments that remain subject to a net reduc-
tion in their inpatient Medicaid revenue which is in excess of two
percent (as measured with regard to the non-capital components of fa-
cility inpatient rates in effect on March 31, 2009 computed prior to the
application of trend factor adjustments attributable to the 2008 and
2009 calendar years), will have their payments further adjusted so that
the net reduction does not exceed two percent. Eligible facilities which
have experienced a net reduction in their inpatient rates of more than
$6 million over the period April 1, 2009 through March 31,2011, as a
result of the application of proportional adjustments required to be
made by the application of the RHCF cap, will have their payments
further adjusted so that their net reduction is reduced to zero.

The supplemental payments previously described will not be subject
to subsequent adjustment or reconciliation and will be disregarded for
purposes of calculating the limitations on Medicaid rates required by
the application of the residential health care facility cap.

Additional rate adjustments, in the form of rate add-ons, will be
made to the eligible facilities previously described for the period May
1, 2011 through May 31, 2011 in an aggregate amount equal to 25%
of the payments previously described (or 25% of $221.3 million which
equals 855.3 million). The payments will be distributed to eligible fa-
cilities in the same proportion as the total $221.3 million of distribu-
tions made to each eligible facility.

The Commissioner may, with the approval of the Director of the
Budget, and subject to the identification of sufficient nursing home re-
lated Medicaid savings to offset the expenditures authorized by this
paragraph, make additional rate adjustments, in the form of rate add-
ons, to the eligible facilities previously described, for the rate periods
December 1, 2011 through December 31, 2012 in an aggregate amount
equal to 12.5% of the payments previously described (or 12.5% of
$221.3 million which equals about $27.7 million).

The annual increase in gross Medicaid expenditures for state fiscal
vear 2011/12 is $304.30 million.

« For the rate period April 1, 2011 through June 30, 2011 the non-
capital component of residential health care facility rates will be
subject to a uniform percentage reduction sufficient to reduce rates by
$27.1 million. The dollar amount of this uniform reduction wiil be
disregarded for purposes of calculating the limitations on Medicaid
rates required by the application of the RHCF cap. The annual
decrease in gross Medicaid expenditures for state fiscal year 2011/12
is (827.1) million.

« Facilities that receive a Financially Disadvantaged (FD) payment,
for the period May I, 2010 through April 30, 2011, shall have their
Medicaid rates for the rate period December [, 2011 through Decem-
ber 31, 2011 reduced by an amount equal to such FD payments. FD
payments made for the annual period May 1, 2011 through April 30,
2012, shall not be made. The annual decrease in gross Medicaid
expenditures for state fiscal year 2011/12 is ($60) million.

o Effective April 1, 2011, the capital cost component of Medicaid
rates of payment for services provided by RHCFs may not include any
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payment factor for return on or return of equity, or for residual
reimbursement. In addition, provisions authorizing adjustments to the
capital cost component of rates for proprietary facilities that would
otherwise be eligible for residual reimbursement to take into account
any capital improvements and/or renovations made to the facility’s
existing infrastructure for the purpose of converting beds to alterna-
tive long-term care uses or protecting the health and safety of patients
are repealed. The annual decrease in gross Medicaid expenditures for
state fiscal year 2011/12 is ($64) million.

Non-institutional Services

« Revision to the methodology used to establish peer groups for
Federally Qualified Health Centers (FQHC’s) to align the counties
considered upstate and downstate with those used for the ambulatory
care groups’ methodology. The grouping methodology is used to
determine reasonable costs for FQHC's in their respective region. The
downstate region is defined as all counties comprising New York City,
Nassau, Suffolk, Richmond, Westchester, Rockland, Putnam, Orange
and Dutchess. All other counties are considered upstate. The annual
increase in gross Medicaid expenditures for state fiscal year 2611/12
is $4.8M.

» Effective for the period April 1, 2011 through March 31, 2012,
early intervention program rates for approved services rendered on
and after April 1, 2011 shall be reduced by five percent. The annual
decrease in gross Medicaid expenditures for state fiscal year 2011/12
is ($13) million.

Effective for the period April 1, 2011 through March 31, 2012, early
intervention program rates for home and community based rates for
approved services rendered on and after April 1, 2011 shall be adjusted
to reflect updated wage equalization factors and overhead adjustments,
The annual decrease in gross Medicaid expenditures for state fiscal
year 2011/12 is ($2) million.

Effective July 1, 2011 early intervention program rates for home
and community based rates for approved services rendered on and af-
ter July 1, 2011 shall be adjusted to reflect 15 minute billing
increments. The annual decrease in gross Medicaid expenditures for
state fiscal year 2011/12 is ($3) million.

« To clarify the previously noticed provision, the uniform payment
reduction will not apply to physicians, nurse practitioners, midwives
and dentists in the office setting; or to free-standing clinics and free-
standing ambulatory surgery centers. The $37.5M balance of the
ambulatory patient group investment will be reduced on April 1, 2011
to cover the cost of this exemption. The annual decrease in gross
Medicaid expenditures for state fiscal year 2011/12 is ($12.3) million,
and is included in the overall fiscal cited for the uniform across the
board reduction under all services.

« Extends current provisions to services for the periods April 1,
2011 through March 31, 2011, the reimbursable operating cost
component for general hospital outpatient rates and adult day health
care services provided by RHCFs rates will be established with the
final 2006 trend factor equal to the final consumer price index (CPI)
for all urban consumers less 0.25%.

Continues, effective April 1, 2011 through March 31, 2011, certain
cost containment initiatives currently in effect for Medicaid rates of
payments. These are as follows: diagnostic and treatment center and
certified home health agency administrative and general cost reim-
bursement limits; home health care Medicare maximization initia-
tives; hospital outpatient and emergency department reimbursement
reductions attributable to exclusion of 44% of major moveable equip-
ment capital costs; and elimination of staff housing costs.

The annual decrease in gross Medicaid expenditures for state fiscal
year 2011/12 is (853.73) million.

« Physical therapy, occupational therapy, and speech-language
pathology are federal optional Medicaid services. New York State
Medicaid presently covers these rehabilitation services with no limits.
In order to eliminate delivery of excessive and/or unnecessary ser-
vices, effective October 1, 2011, the New York State Medicaid
Program is establishing utilization limits for the provision of these re-
habilitation services. Enrollees will be permitted to receive up to a
maximum of 20 visits in a 12 month period each for physical therapy,
occupational therapy, and speech-language pathology. The utilization

limits wiil apply to services provided by practitioners in private
practice settings as well as for services provided in Article 28 certified
hospital outpatient departments and diagnostic and treatment centers
(free-standing clinics). The service limits will not apply to services
provided in hospital inpatient settings, skilled nursing facilities, or in
facilities operated by the Office of Mental Health or the Office of
Persons with Developmental Disabilities. Additionally, the utilization
limits will not apply for services provided to Medicaid enrollees less
than 21 years of age or to enrollees who are developmentally disabled.
The annual decrease in gross Medicaid expenditures for state fiscal
year 2011/12 is ($4.94) million.

« Effective for dates of service on and after May 1, 2011, coverage
of enteral formula and nutritional supplements for adults age 21 and
over will be limited to formula administered by feeding tube or
formula for treatment of an inbom metabolic disease, or to address
growth and development problems in children. This will preserve
coverage for medical need and eliminate coverage of orally consumed
formulas for adults who can obtain nutrients through other means. The
annual decrease in gross Medicaid expenditures for state fiscal year
2011/12 is ($30.8) million.

The estimated annual net aggregate decrease in gross Medicaid
expenditures attributable to reform and other initiatives contained in
the budget for state fiscal year 2011/2012 is (§749.12) million.

Copies of the proposed state plan amendments will be on file in
each local (county) social services district and available for public
review.

For the New York City district, copies will be available at the fol-
lowing places:

New York County
250 Church Street
New York, New York 10018

Queens County, Queens Center
3220 Northern Boulevard
Long Island City, New York 11101

Kings County, Fulton Center
114 Willoughby Street
Brookiyn, New York 11201

Bronx County, Tremont Center
1916 Monterey Avenue
Bronx, New York 10457

Richmond County, Richmond Center
95 Central Avenue, St. George
Staten Island, New York 10301

The public is invited io review and comment on this proposed staie
plan amendment.

For further information and to review and comment, please contact:
Department of Health, Bureau of HCRA Operations and Financial
Analysis, Corning Tower Building, Rm. 984, Empire State Plaza,
Albany, NY 12237, (518) 474-1673, (518) 473-8825 (FAX), e-mail:
spa_inquiries@health.state.ny.us

PUBLIC NOTICE
Department of Health

The Department of Health is proposing to modify its two 1115
waivers, the Partnership Plan (PP) 11-W-00114/2 and the Federal-
State Health Reform Partnership (F-SHRP) 11-W-00234/2, as part of
a major redesign of New York State’s Medicaid program. Changes af-
fecting the State’s waiver programs are intended to streamline and
maximize enrollment in managed care programs, simplify the pro-
gram, improve quality of care and reduce costs.
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NOTICES/HEARINGS

Notice of Abandoned Property
Received by the State Comptroller
Pursuant to provisions of the Abandoned Property Law and related
laws, the Office of the State (‘omptroller receives unclaimed monies
and other property deemed abandoned. A list of the names and last
known addresses of the entitled owners of this abandoned property is
maintained by the office in accordance with Section 1401 of the
Abandoned Property Law. Interested parties may inquire if they ap-

pear on the Abandoned Property Listing by contacting the Office of

Unclaimed Funds, Monday through Friday from 8:00 a.m. to 4:30
p.m., at:
1-800-221-9311
or visit our web site at:
WWw.osC.state.ny . us

Claims for abandoned property must be filed with the New York
State Comptroller’s Office of Unclaimed Funds as provided in Sec-
tion 1406 of the Abandoned Property Law. For further information
contact: Office of the State Comptroller, Office of Unclaimed Funds,
110 State St., Albany, NY 12236.

PUBLIC NOTICE
Department of Civil Service

PURSUANT to the Open Meetings Law, the New York State Civil
Service Commission hereby gives public notice of the following:

Please take notice that the regular monthly meeting of the State
Civil Service Commission for April 2611 will be conducted on April
14 commmencing at 10:00 a.m. This meeting will be conducted at New
York Network, Suite 146, South Loncourse, Empire State Plaza,
Albany, NY. Directions and parking information available at
(www nyn.suny.edu),

For further information, contact: Office of Commisstion Opera-
tions, Department of Civil Service, Alfred E. Smith State Office Bldg.,
Albany, NY 12239, (518) 473-6598

PUBLIC NOTICE
Department of Health

Pursuant to 42 CFR Section 447.203, the Department of Health
hereby gives public notice of the following:

The Department of Health proposes to amend the Title XIX
(Medicaid) State Plan for inpatient, long term care, and non-
stitutional services to comply with recently proposed statutory
provisions. The following sigmficant changes are proposed:

All Services

« Effective on and after April 1, 2011, no annual trend factor will

be applied pursuant to the provisions of Public Health Law § 2807-
a( 0¥c) to rates of payment for hospital inpatient, residential health
care facilities, certified home health agencies, personal care services,
and adult day health care services provided to patients diagnosed with
AIDS. This includes the elimination of the 2011 trend factor effective
for rates of payment April 1, 2011, and thereafter. In addition, the
Department 13 authorized to promulgate regulations, to be effective
April 1, 2011, such that no annual trend factor may be applied to rates
of payment by the Department of Health for assisted living program

services, aduit day I calth care services or personal care services
provided in those focal social services d stricts, including New York
City, whose rates of payment for services is ¢ stablished by such social
services districts pursuant to a rate-setting exemption granted by the
Dupartmom This includes the elimination of the 2011 trend factor ef-
fective for rates of payment April 1, 2011, and thereafter.

- Effective for dates of service April 1, 2011, through March 31,
2012, and each state fiscal year thereafter, all non-exempt Medicaid
payments as referenced below will be uniformly reduced by two
percent. Such reductions will be applied only if an alternative method
that achieves at least $345 million in Medicaid state share savings an-
nually is not implemented.

- Medicaid administration costs paid to local governments, contrac-
tors and other such entitics will also be reduced in the same manner as
described above.

- Payments exempt from the uniform reduction based on federal
taw prohibitions include, but are not limited to, the following:

« Federally Qualified Health Center services;

s Indian Health Services and services provided to Native Ameri-
cans;

» Supplemental Medical Insurance - Part A and Part B;

« State Contribution for Prescription Drug Benefit (aka Medicare
Part D payments);

« Any local share cap payment required by the Federal Medical As-
sistance Percentage (FMAP) increase legislation;

s Required payments related to the School Supportive Health Ser-
vices Program and Preschool Supportive Health Services Program
settlement agreement;

« Services provided to American citizen repatriates; and

s Hospice Service

- Paymenis exempt from the uniform reduction based on being
funded exclusively with federal and/or local funds include, but are not
timited to, the following:

« Upper payment limit payments to non-state owned or operated

governmental providers certified under Article 28 of the NYS Public
Health Law;
» Certified public
ospital Corporation;
« Certain disproportionate share payments 10 non-state operated or
owned governmental hospitals;

» Certain managed care payments pursuant to section 3-d of Part B
of the Chapter 58 of the Laws of 2010; and

» Services provided to inmates of local correctional facilities.

- Payments pursuant to the mental hygienc law will be exempt from
the reduction;

- Court orders and judgments; and

- Payments where applying the reduction would result in a lower
FMAP as determined by the Commissioner of Health and the Director
of the Budget will be exempt.

» Medicaid expenditures will be held to a year to year rate of growth
spending cap which does not exceed the rolling average of the preced-
g 10 years of the medical component of the Consumer Price Index
{CPI) as published by the United States Dumftmam of Labor, Bureau
of Labor Statistics,

expenditure payments to the NYC Health and

H
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Appendix V
2011 Title XIX State Plan
Second Quarter Amendment
Long-Term Care Facility Services
Respoinses to Standard Funding Questions



LONG-TERM CARE FACILITY
SERVICES
State Plan Amendment #11-65

CMS Standard Funding Questions (NIRT Standard Funding Questions)

The following questions are being asked and should be answered in relation to all
payments made to all providers under Attachment 4.19-(A or D) of your state plan.

1. Section 1903(a)(1) provides that Federal matching funds are only available
for expenditures made by States for services under the approved State plan.
Do providers receive and retain the total Medicaid expenditures claimed by
the State (includes normal per diem, supplemental, enhanced payments,
other) or is any portion of the payments returned to the State, local
governmental entity, or any other intermediary organization? If providers
are required to return any portion of payments, please provide a full
description of the repayment process. Include in your response a full
description of the methodology for the return of any of the amount or
percentage of payments that are returned and the disposition and use of the
funds once they are returned to the State (i.e., general fund, medical services
account, etc.)

Response: Providers do retain the payments made pursuant to this amendment.
However, this requirement in no way prohibits the public provider, including
county providers, from reimbursing the sponsoring local government for
appropriate expenses incurred by the local government on behalf of the public
provider. The State does not regulate the financial relationships that exist
between public health care providers and their sponsoring governments, which are
extremely varied and complex. Local governments may provide direct and/or
indirect monetary subsidies to their public providers to cover on-going
unreimbursed operational expenses and assure achievement of their mission as
primary safety net providers. Examples of appropriate expenses may include
payments to the local government which include reimbursement for debt service
paid on a provider's behalf, reimbursement for Medicare Part B premiums paid for
a provider's retirees, reimbursement for contractually required health benefit fund
payments made on a provider's behalf, and payment for overhead expenses as
allocated per federal Office of Management and Budget Circular A-87 regarding
Cost Principles for State, Local, and Indian Tribal Governments. The existence of
such transfers should in no way negate the legitimacy of these facilities' Medicaid
payments or result in reduced Medicaid federal financial participation for the
State. This position was further supported by CMS in review and approval of
SPA 07-07C when an on-site audit of these transactions for New York City's
Health and Hospitals Corporation was completed with satisfactory results.



2.

sd

Section 1902(a)(2) provides that the lack of adequate funds from local
sources will not result in lowering the amount, duration, scope, or quality of
care and services available under the plan. Please describe how the state
share of each type of Medicaid payment (normal per diem, supplemental,
enhanced, other) is funded. Please describe whether the state share is from
appropriations from the legislature to the Medicaid agency, through
intergovernmental transfer agreements (IGTs), certified public expenditures
(CPEs), provider taxes, or any other mechanism used by the state to provide
state share. Note that, if the appropriation is not to the Medicaid agency, the
source of the state share would necessarily be derived through either an IGT
or CPE. In this case, please identify the agency to which the funds are
appropriated. Please provide an estimate of total expenditure and State
share amounts for each type of Medicaid payment. If any of the non-federal
share is being provided using IGTs or CPEs, please fully describe the
matching arrangement including when the state agency receives the
transferred amounts from the local government entity transferring the funds.
If CPEs are used, please describe the methodology used by the state to verify
that the total expenditures being certified are eligibie for Federai matching
funds in accordance with 42 CFR 433.51(b). For any payment funded by
CPEs or IGTs, please provide the following:
(i) a complete list of the names of entities transferring or
certifying funds;
(ii) the operational nature of the entity (state, county, city, other);
(iii)  the total amounts transferred or certified by each entity;
(iv)  clarify whether the certifying or transferring entity has general
taxing authority; and,
v) whether the certifying or transferring entity received
appropriations (identify level of appropriations).

Response: Payments made to service providers under the provisions of this SPA
are funded through a budget appropriation received by the State agency that
oversees medical assistance (Medicaid), which is the Department of Health. The
source of the appropriation is the Local Assistance Account under the General
Fund/Aid to Localities.

Section 1902(a)(30) requires that payments for services be consistent with
efficiency, economy, and quality of care. Section 1903(a)(1) provides for
Federal financial participation to States for expenditures for services under
an approved State plan. If supplemental or enhanced payments are made,
please provide the total amount for each type of supplemental or enhanced
payment made to each provider type.

Response: The payments authorized for this provision, are not supplemental or
enhanced payments.



4. Please provide a detailed description of the methodology used by the state to
estimate the upper payment limit (UPL) for each class of providers (State
owned or operated, non-state government owned or operated, and privately
owned or operated). Please provide a current (i.e. applicable to the current
rate year) UPL demonstration. Under reguiations at 42 CFR 4447.272,
States are prohibited from setting payment rates for Medicaid inpatient
services that exceed a reasonable estimate of the amount that would be paid
under Medicare payment principals.

Response: Based on guidance from CMS, the State and CMS staff will engage in
discussions to develop a strategic plan to complete the UPL demonstration for
2011.

5. Does any governmental provider receive payments that in the aggregate
(normal per diem, supplemental, enhanced, other) exceed their reasonable
costs of providing services? If payments exceed the cost of services, do you
recoup the excess and return the Federal share of the excess to CMS on the
quarterly expenditure report?

Response: The rate methodology included in the approved state plan for nursing
facility services is a cost based prospective payment methodology subject to
ceiling. We are unaware of any requirement under current federal law or
regulation that limits individual provider payments to their actual costs.

Assurances:

1. In compliance with provisions of the Recovery Act, the State should provide
assurances that they are in compliance with the terms of the Recovery Act
concerning (1) Maintenance of Effort (MOE); (2) State or local match; (3)
Prompt payment; (4) Rainy day funds; and (5) Eligible expenditures (e.g. no
DSH or other enhanced match payments).

Response: The State hereby provides assurances that it remains in compliance
with the terms of the Recovery Act with regard to the requirements pertaining to
the maintenance of etfort, State or local match, prompt payment, rainy day funds,
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and eligible expenditures. In addition, the HHS Office of Inspector General has

reviewed the State’s compliance with the political subdivision requirement for
increased FMAP under ARRA and found the State to be in compliance with this
provision (Report A-02-09-01029).

2. The State needs to verify it is in compliance with the provisions of Section
5006 of the Recovery Act concerning tribal consultations for the SPA, or an
explanation why the provisions did not apply in this instance.

Response: In New York State, Indian Health Programs and Urban Indian
Organizations do not furnish long-term care services; therefore, solicitation of
advice on this issue was not applicable.
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LONG TERM CARE SERVICES
State Plan Amendment #11-65

CMS Standard Access Questions

The following questions have been asked by CMS and are answered by the State in
relation to all payments made to all providers under Attachment 4.19-D of the state
plan.

1. Specifically, how did the State determine that the Medicaid provider payments
that will result from the change in this amendment are sufficient to comply with
the requirements of 1902(a)(30)?

Response: This amendment seeks to implement a trend factor no greater than zero
for nursing home inpatient services. This is an overall effort to control Medicaid
spending. The change should not significantly impact providers since overall rates
are being held constant, not being reduced.

2. How does the State intend to monitor the impact of the new rates and implement
a remedy should rates be insufficient to guarantee required access ieveis?

Response: The State has various ways to ensure that access levels in the Medicaid
program are retained and is currently not aware of any access issues, particularly
since there is excess bed capacity for both hospitals and nursing homes. Additionally,
hospital and nursing home providers must notify and receive approval from the
Department’s Office of Health Systems Management (OHSM) in order to discontinue
services. This Office monitors and considers such requests in the context of access as
they approve/deny changes in services. Finally, providers cannot discriminate based
on source of payment.

For providers that are not subject to an approval process, the State will continue to
monitor provider complaint hotlines to identify geographic areas of concern and/or
service type needs. If Medicaid beneficiaries begin to encounter access issues, the
Department would expect to see a marked increase in complaints. These complaints
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will be identified and analyzed in light of the changes proposed in this State Plan

Amendment.

Finally, the State ensures that there is sufficient provider capacity for Medicaid
Managed Care plans as part of its process to approve managed care rates and plans.
Should sufficient access to services be compromised, the State would be alerted and
would take appropriate action to ensure retention of access to such services.

3. How were providers, advocates and beneficiaries engaged in the discussion
around rate modifications? What were their concerns and how did the State
address these concerns?



Response: This change was enacted by the State Legislature as part of the
negotiation of the 2011-12 Budget. The impact of this change was weighed in the
context of the overall Budget in the State. The legislative process provides
opportunities for all stakeholders to lobby their concerns, objections, or support for
various legislative initiatives.

What action(s) does the State plan to implement after the rate change takes
place to counter any decrease to access if the rate decrease is found to prevent
sufficient access to care?

Response: Should any essential community provider experience Medicaid or other
revenue issues that would prevent access to needed community services, per usual
practice, the State would meet with them to explore the situation and discuss possible
solutions, if necessary.

Is the State modifying anything else in the State Plan which will counterbalance
any impact on access that may be caused by the decrease in rates (e.g. increasing
scope of services that other provider types may provide or providing care in
other settings)?

Response: Over the course of the past three years, the State has undertaken a
massive reform initiative to better align reimbursement with care. When fully
implemented in 2010-11, the initiative will invest over $600 million in the State’s
ambulatory care system (outpatient, ambulatory surgery, emergency department,
clinic and physicians) to incentivize care in the most appropriate setting. The State
has also increased its physician reimbursement schedule to resemble Medicare
payments for similar services, thus ensuring continued access for Medicaid
beneficiaries. Further, the State is implementing initiatives that will award $600
million annually, over five years, to providers who promote efficiency and quality
care through the Federal-State Health Reform Partnership(F-SHRP)/ NYS Healthcare
Efficiency and Affordability Law (HEAL). While some of these initiatives are
outside the scope of the State Plan, they represent some of the measures the State is
taking to ensure quality care for the State’s most vulnerable population.



