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state department of

Howard A, Zucker, M.D., J.D. H EA LTH Sue Kelly

Acting Commissioner of Health Executive Deputy Commissioner

National Institutional Reimbursement Team
Attention: Mark Cooley

CMS, CMCS

7500 Security Boulevard. M/S S3-14-28
Baltimore. MD 21244-1850

RE: SPA #14-033
Long Term Care Facility Services

Dear Mr. Cooley:

The State requests approval of the enclosed amendment #14-033 to the Title XIX
(Medicaid) State Plan for long term care facility services (o be effective July 1, 2014 (Appendix
D. This amendment is being submitted based on State regulations. A summary of the proposed
amendment is provided in Appendix II.

This amendment is submitted pursuant to §1902(a) of the Social Security Act (42 USC
1396a(a)) and Title 42 of the Code of Federal Regulations, Pur 447, Subpart C, (42 CFR §447).

I. The State of New York pays for long-term care services using rates determined in
accordance with methods and standards specified in an approved State Plan following
a public process which complies with §1902(a)( | 3)(A) of the Social Security Act.

J

(a) Itis estimated that the changes represented by the estimated average payment
rates for long-term care lacility services will have no noticeable short-term or long-
term effect on the availability of services on a statewide and geographic area basis,

(b) It is estimated that the changes represented by the estimated average pavment
rates for long-term care fucility services will have no noticeable short-term or long-
term effect on care furnished.

(¢) It is estimated that the changes represented by the estimated average payment
rates for long-term care fucility services will have no noticeable short-term or long-
term effect on the extent of provider participation.
In accordance with 42 CFR §447.272, New York assures that the aggregate Medicaid
payments for inpatient services provided by nursing facilities for each prescribed category of
providers does not exceed the upper payment limit for the particular category of providers.



A copy of the pertinent section of proposed State statute is enclosed for your informatjon
(Appendix III), A copy of the public notice of this proposed amendment, which was given in the
New York State Revister on May 28, 2014, is also enclosed for your information (Appendix IV).
In addition, responses to the five standard funding questions are also enclosed (Appendix V).

If you have any questions regarding this matter, please do not hesitate to contact John E,
Ulberg. Jr.. Medicaid Chief Financial Officer, Division of Finance and Rate Setting at (518 474-
6350.

! ~ Yn

Jason A Helgerson

\Medicaid Director

ffice of Health Insurance Programs

\\\']‘ _

Enclosures

cc: Mr. Michael Melendez
Mr. Tom Brady
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0) Rates for ICF/DD services delivered by non-State operated ICF/DDs on and after July
1, 2014 will be determined in accordance with this section (o).

(1) Definitions (applicable to this section):

Allowable Costs - Costs that are necessary and proper costs which are
appropriate under rate rationalization.

be calculated. Such period will be January 1, 2011 through December 31, 2011
for providers reporting on a calendar vear basis and July 1, 2010 through June
30, 2011 for providers reporting on a fiscal year basis.

Base Operating Rate - Reimbursement amount calculated by dividing annual
reimbursement by applicable annual units of service, both in effect on June 30

Budget Neutrali Adjustment — Factor a lied to adjust the pro osed

amount so that it is equivalent to the base amount of dollars.

Consolidated Fiscal Re rt (CFR) — A reporting tool I d in accordanc
with Generally Accepted Ac ounting Principles and utilized by all New York State
(NYS) government and non-government providers to communicate their annual

costs incurred as a result of operating Office for People with Develogmentally
Disabled (OPWDD) programs and services, along with related utilization and
staffing statistics.

Department of Health (DOH Regions - Regions as defin by DOH ar
assigned to providers based upon the geographic location of the provider’s
headquarters as reported on the consolidated fiscal report. Such regions are as
follows:

.. Downstate: 5 boroughs of New York City, Nassau, Suffolk and Westchester

ii. Hudson Valley: Dutchess, Orange, Putnam, Rockland, Sullivan, Ulster;

TN #14-033 Approval Date
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iii. Upstate Metro: Albany, Erije, Fulton, Genesee, Madison, Monroe,
Montgomem Niagara, Onondaga, Orleans, Rensselaer, Saratoga,

Schenectady, Warren, Washington, Wyoming; and

iv. Upstate Non-Metro: Any counties not listed in paragraphs (i), (ii) or (i) of
this section.,

Financing Expenditures — Interest expense and fees charged for financing of

costs related to the Durchasefacquisition, alteration, construction rehabilitation
——‘——-—_______

and/or renovation of real property.
Individual - A person who resides in an ICF/DD.

ICF/DD - An Intermediate Care Facility for the Developmentally Disabled

(ICF/DD).

Initial Period - July 1, 2014 through June 30, 2015.
Lease/Rental and Ancillary Payments - A provider’s annual rental payments
for real property and ancillary outlays associated with the property, such as

utilities and maintenance.

Provider Assessment - An assessment in the amount of 5.5% uniformly

imposed on all providers of ICF/DD services.

Rate Sheet Capacity — The certified capacity of the ICF/DDs operated by a
provider.

Reimbursable Cost — The final allowable costs of the rate year after all audit
and/or adjustments are made.

Target Rate - The final rate in effect at the end of the transition period for
each provider.

(2)Rates for Providers of ICF/DD Services:

TN __#14-033 Approval Date
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i. There will be one provider-wide rate for each provider, except that rates for
ICF/DD services provided to individuals identified as special populations by
OPWDD. Adjustments may be made to the rate resulting from any final audit

findings or reviews.

ii. Rates will be computed based on a full 12-month base vear CFR, adjusted in

include operating cost components and capital cost com onents. Such base
Year may be updated periodically, as determined by the State.

iii. Components of Rates for ICF/DD Services.

(a) Operating Component - The operating component will be based on
allowable costs identified in the consolidated fiscal reports. The operating
component will be inclusive of the following components:

1. Regional average direct care wage - The quotient of base year
salaried direct care dollars for each provider in a DOH region,

totaled for all such providers in such region, for all residential

habilitation-supervised indivi alized residential alternative (IRA):
residential habilitation-su rtive IRA; day habilitation services: and

ICF/DD, divided by base year salaried direct care hours for each

provider in a DOH region, totaled for all such providers in such
region, for all residential habilitation-supervised IRA; residential

habilitation—ggggogive IRA; day habilitation services; and ICF/DD
services.

ional ave ee-rel mponent - f
vacation leave accruals and total fringe benefits for the base year
for each provider of a DOH r ion, totaled for all such providers in
such region, with the sum to be divided by base vear salaried direct
care dollars for each provider of a DOH region, totaled for all such

providers in such region, and then multiplied by the applicable
regional average direct care wage.

2
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3. Regional average program Support component - The sum of
transportati I ici| : iCi inci :

expensed adaptive €quipment: sub—contrag raw materials:
iCi ant :

articipant wa

i -vehicle; interest- z €quipment; other than
to/from transportation allocation; salaried Support dollars (excluding
housekeeging and maintenance staff); and salaried program
administration dollars for the base vear for each provider of a DOH
region, totaled by all such providers in such region. Such sum js
divided by the total base year salarjed direct care dollars for all

providers in a DOH region, and multiplied by the applicable regional
average direct care wage.

Regional average direct care hourly rate —excluding general
and administrative - The sum of the applicable regional average
direct care Wage , the applicable regional average employee-related
component , and applicable regional average program support
component ,

ional aver neral an mini ive component -
The sum of the insurance-general and agency administration

totaled for all such providers in such region, divided by (the sum of
total program/site costs and other than to/from transportation
allocation, less the sum of food; repairs and maintenance:; utilities;
éxpensed equipment: household supplied; telephone; lease/rental
€quipment; depreciation equipment; total Property-provider paid .
housekeeging and maintenance staff; salaried clinical dollars: and
contracted clinical dollars for the base year for each provider of a

DOH region, totaled for all providers in such region). The regional

average direct care hourly rate - exclusive of general and

>

[«
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administrative costs is divided by (one minus the applicable regional
average general and administrative quotient), from which the

applicable regional average direct care wage hourly rate - excluding
general and administrative is subtracted.

[

Regional average direct care hourly rate - The sum of the
applicable regional average direct care wage: the applicable
regional average employee-related component; the applicable
regional average program suppo component; and the applicable
regional average general and administrative component.

I~

Provider average direct re wage - The guotient of base vear
salaried direct care dollars divided by the base year salaried direct
care hours of a provider.

oo

Provider average empl ee-related component - The sum of
vacation leave accruals and fringe benefits for the base vear for
each provider, divided by base year salaried direct care dollars of a

provider, such quotient is multiplied by the provider average direct

care wage.

9. vider average ram m t-Th f
transportation related-participant: staff travel; participant
incidentals; expensed adaptive equi ment; sub-contract raw
materials; participant wa €s-non-contract; participant wages-
contract; participant fringe benefits: staff development; supplies
and materials-non-household: other-OTPS; lease/rental vehicle:
depreciation-vehicle: interest-vehicle: other-equipment; other than
to/from transportation allocation: salaried support dollars (excludin
housekeeping and maintenance sta ; and salaried program
administration dollars for the base year for a provider. This sum is
divided by the base vear salaried direct care dollars of such provider

and such quotient will be multiplied by the provider average direct

care wage.

TN _#14-033 Approval Date
Supersedes TN NEW Effective Date




Attachment 4.19-p
Part II ICF/DD

New York
95

10.  Provider average direct care hourl te-excluding general
and administrative -The sum of the provider average direct care

wage; the provider average employee-related component; and the

provider average program support component.

11.  Provider average eneral and administrative component -
The sum of insurance-general and agen administration allocation
for the base year for a provider, this sum will be divided by (the
sum of total program/site costs and other than to/from
transportation allocation less the sum of food: repairs and
maintenance; utilities: expensed equipment; household supplies;
telephone; lease/rental equipment; depreciation equipment;
insurance —property and Casualty; total property-provider paid;
housekeeping and maintenance staff; salaried clinical dollars: and
contracted clinical dollars for a provider) for the base year. The
provider average direct care hourly rate-excluding general and
administrative will then be divided by (one minus the applicable
provider average general and administrative quotient), from which
the provider average direct care wage hourly rate-excluding general
and administrative is subtracted.

12.  Provider average direct care hourly rate - The sum of the

rovider average direct care wage; the provider average em loyee-

related component; provider average program support component;

and the provider general and administrative component.

13.  Provider direct care hours - The sum of the base vear sal ried
direct care hours and base vear contracted direct care hours, this
sum divided by the rate sheet Capacities for the base year, This

quotient is multiplied by the rate sheet capacities for the initial

period.

14. Regional average clinical hourly wage - The quotient of base

year salaried clinical dollars for each provider of a DOH reaion,
adaregated for all such providers in such region, divided by base

TN #14-033 Approval Date
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Year salaried clinical hours for each provider of a DOH region,
totaled for all such providers in such region.

15.  Provider avera e clinical hourly wage - The guotient of base
year salaried clinical dollars of a provider divided by base year
salaried clinical hours of such provider.

16. Provider salaried clinical hours - The quotient of base year

salaried clinical hours of a rovider, divided by the rate sheet
capacities for the base year, this quotient is multiplied by the rate
sheet capacities for the initial period for such provider.

17. Regional average contracted clinical hourly wa e - The
quotient of base year contracted clinical dollars for each provider of
a DOH region agaregated for all such providers in such region
divided by the base year contracted clinical hours for each provider
of a DOH region, totaled for all providers in such region.

18. Provider contracted clinical hours - The quotient of a provider’s

contracted clinical hours for the base year divid d by the rate sheet

capacities for the base vear, this quotient is multiplied by the rate
sheet capacities for the initial period.

18. P er di hourly rate-adij rw

equalization factor - The sum of the provider average direct care

hourly rate multiplied by .75 and the applicable regional average
direct care hourly rate multiplied by .25,

20. Provider clinical rly wage-adj rw
ualization factor - The sum of the provider avera inical
hourly wage, multiplied by .75 and the applicable regional average
clinical hourly wage, multiplied by .25.

21. Provider rei ment f i hourl -
product of the calculated direct care hours and the provider direct
care hourly rate adjusted for wage equalization factor.

TN #14-033 Approval Date
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22.  Provider reim rsement from clinical hour} wage - The

product of the provider salaried clinical hours and the provider

clinical hourly wage — adjusted for wage equalization factor.

23. Provider reimb ment from contracted clinical hourl
wage - The product of the provider contracted clinical hours and
the applicable regional average contracted clinical hourly wage.

24. Provider facility reimbursement - The sum of food: repairs and

maintenance; utilities; expensed uipment; household su lies;
telephone; lease/rental equipment; depreciation equipment;
insurance — property and casualty; housekeeping and maintenance
staff; and program administration property for the base vear for a
provider. This sum is divided by provider rate sheet Capacities for
the base year and then the result is multiplied by rate sheet
capacities for the initial period.

25.  Provider operatin revenue - The sum of provider
reimbursement from direct care hourly rate; the provider
reimbursement from clinical hourly wage; the provider
reimbursement from contracted clinical hourly wage: and the

provider facility reimbursement.

26. wide budget n li i r for
(o] ting dollars - Th ient of th erating portion of all
provider rate sheets in effect on June 30, 2014, divided by the
provider operating revenue for all providers.

27. Total provi ting revenue — adj - The pr
the provider operating revenue and the statewide budget neutrality

adjustment factor for operating dollars.

The final daily operating rate is determined by dividing the total
provider operating revenue — adjusted by the applicable provider
rate sheet capacity for the initial period and such guotient to be
further divided by three hundred sixty five.

TN #14-033 Approval Date
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(2)Alternative 0 rating Component. For providers that did not submit a cost

report or submitted a cost report that was incomplete for the base year, the final
daily operating rate will be a regional daily operating rate. This rate will be the sum

of:

L The result of the appropriate regional average direct care hourly rate and the
applicable regional average direct care hours, which is the quotient of base
year salaried and contracted direct care hours for each provider of a DOH
region, totaled for all providers in such region, divided by the rate sheet
Capacities, pro-rated for partial year sites for the base vear for each provider of
a DOH region, totaled for all providers in such region: and

ii. The resuit of the applicable regional average clinical hourly wage and the

applicable regional average clinical hours, which is the quotient of base year

salaried and contracted clinical hours for each provider of a DOH region,

totaled for all providers in such region, divided by the rate sheet capacities,
Dro-rated for partial year sites for the base vear for each provider of a DOH
region, totaled for all providers in such region; and

The applicable regional dverage facility revenue, which is the quotient of the
sum of food; repairs and maintenance: utilities; expensed equipment;
household supplies: telephone; lease/rental equipment; depreciation: i
—property and casualty: hou ekeeping and main nance staff; and program
administration property for the base vear divided by the rate sheet capacities,
bro-rated for partial year sites for the base year for each provider of 3 DOH
region, totaled for ali providers in such region.

=

This sum is then multiplied by the statewide budget neutrality adjustment

factor for operating dollars.

service for the da services providers as was used in the calculation of the rate in
service for the day
effect on June 30, 2014 and the day service provider’s rate in effect on July 1. 2014,
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4) Capital Component.

i.  For Capital Assets Approved July 1, 2014 and thereafter. OPWDD will
establish and publish standards and criteria for calculating provider
reimbursement for the acquisition and lease of real property assets which
require “prior approval”: the uidelines and criteria will also address
associated depreciation, related financing expenses, and other assets which
do not require prior approval. Reimbursement will pay for actual straight line
depreciation, Interest ex ense, financing expenses, and lease cost
established as described in the definition section of this sub-division.

In no case will the total capi | reimbursement associated with the capital
asset exceed the total acquisition cost and total financing cost associated
with a capital asset. The asset life for building acquisitions shall be 25 vears.

ii. For Capital Assets Approved Prior to July 1, 2014. The State will identify
each asset by provider, and rovide a schedule of these assets identifying:
total actual cost, reimbursable cos determined by the prior approval total
financing cost, reimbursable cost determined by the prior approval, allowable
depreciation and allowable interest for the remaining useful life as

determined by the prior approval, and the allowable reimbursement for each
year of the remaining useful lives.

In no case will the total reimbursable depreciation and t tal interest

associated with the capital asset exceed the total acquisition cost and total
financing cost associated with a capital asset.

TN______ #14-033 Approval Date
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iii. Notification to Providers. All broviders will be informed of the criteria and
standards associated with capital costs and reimbursement. Each provider
will receive a schedule of “prior approved assets” that is being used to
establish the real prope capital component of the rovider’s

supporting documentation of such costs which shall be submitted to the
Department. A provider submitting such actual costs shall certify that the

amount included in the rate under this subparagraph exceed the amount
authorized in the “prior approval” process, Start-up costs may be amortized
over a one year period beginning with certification. If actual costs are not
submitted to the Department within two years from the date of certification

of estimated costs the amount of capital costs included in the rate shall be
zero for each period in which actual costs are not submitted.

iv. Capital Asset Schedule and Annual Reconciliation. OPWDD will also re uire a
“Capital Assets and Reconciliation Schedule” which will be part of the annual

CFR reporting process for private providers: effective for all cost reports

beginning January 1, 2014 and later.

The Capital Assets and Reconciliation schedule will specifically identify the
differences, by capital asset, between the amounts reported on the certified
CFR, and the reimbursable depreciation, interest and lease cost from the
“prior approval assets” schedule.

TN #14-033 Approval Date
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The provider’s independent auditor will review as to the accuracy of the
Capital Assets and Reconciliation Schedule.

The Department will retroactively adjust capital reimbursement based on the
actual cost verification process as described in subparagraph jii of this

paragraph.

(5)Assessment. The provider assessment on ICF/DD services rendered to Medicaid

recipients shall be considered an allowable costs and reimbursed through Medicaid
service rates of payment.

(6)Reporting Requirements,

l.__Providers will report costs and maintain financial and statistical records in
accordance with the Financial and Audit Requirements of the New York State
OPWDD.

i. Generally A ted Accounting Principles GAAP). The completion of the
financial and statistical re ort forms are in accordance with generally accepted

accounting principles as applied to the provider unless the reporting instructions
authorized specific variation in such principles. The State will identify provider

cost and providers will submit cost data in accordance with GAAP.

(7) Trend Factor. For vears in which the Department does not update the base vear
subject to the approval of the Director of Budget, the Department may use a
compounded trend factor to bring base year costs forward to the appropriate rate
period. The trend factor shall be taken from applicable years from consumer and
producer price indices, including, but not limited to the Medical Care Services Index;
U.S. city average, by expenditure category and commodity and service aroup for the
period April to April of each vear.

(8)Transition to new methodology. The reimbursement methodology described in
this subpart will be phased-in over a three-vear period, with a year for purposes of
the transition period meaning a twelve month period from July first to the following
June thirtieth, and with full implementation in the beginning of the fourth year.
During this transition period, the base o erating rate will transition to the tar et rate
as determined by the reimbursement methodology described in this subpart,
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according to the phase-in schedule outlined below. The base operating rate will
remain fixed and the target rate, as determined by the reimbursement methodology
in_this subpart, will be updated to reflect rebasing of cost data trend factors and/or

i ™ Phase-in Percentage 1
| Transition Year se operating | New T
rate Methodology
| Year One (July 1, 2014 = June 30, 2015) 75% 25%
Year Two (July 1, 2015 — June 30, 2016) 50% 50% |
| Year Three (July 1, 2016 - June 30. 2017) 25% 75%
Lvear Four (July 1, 2017 — June 30, 2018) 0% 100%

(9) Rate corrections

(2) Arithmetic or calculation errors will be adjusted accordingly in instances that
would result in an annual change of $5,000 or more in a provider’s annual
reimbursement for ICFs/DD.

(b) In order to request a rate correction in accordance with subdivision (a) of this
section, the provider must send to he Department of Health its request b

certified mail, return receipt requested, within ninety days of the provide
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receiving the rate computation o

r within ninety days of the first day of the rate
period in Question, whichever js later.,

Residential - Speci lized Level of Care
eside ____JZ\;_Q————_____“

Gross Annual Funding Allocat ion Per
Individual — Operating Only

Downstate

Gross Annual Funding Allocation Per

Individual — Opgrating Only

$189.500

Residential — Auspice Change
(

iross Annual Funding Allocation Per

Individual — Operating Only

Downstate

s i idie
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Downstate

Upstate

Attachment 4.19-D
Part II ICF/DD

Gross Annual Funding Allocation Per
Individual — Oncm:ing Only

Gross Annual Fundin Allocation Per

Individual — Operating Only

identified as uali

For individuals initially d as g fying for Specialized template
populations funding after March thirty-first, o

two thousand fourteen

Gross Annual Funding Allocation Per
Individual — Op erating Only

$189.500

Residential — Auspice Change

Gross Annual Fundi Allocation Per
Individual — Oge@tmg Only

TN #14-033
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Day Services — Highly Complex Level of Care
Region Gross Annual Funding Allocation Per
Individual - Operating Only
Downstate ]

$46.433

Upstate
843,063

(11) Severability. If any provision of this Subpart or its application to any person or
circumstance is held to be invalid, the remainder of this Subpart and the

application of that provision to other PErsons or circumstances will not be
affected.
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SUMMARY
SPA #14-033

This State Plan Amendment proposes to implement rate rationalization to bring
Intermediate Care Facilities

for the Developmental Disabilities (ICF/ DD) to cost effective
July 1, 2014.
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Rule Making Activities

NYS Register/June 25,2014

Finally., since reimbursement for therapeutic Ieave days will commence
July 1. 2014, this section needs 1o be amended 1o exclude reference 10
therapeutic leave days.

RESPONSE The Department has made svstem changes in order 1o g)-
low providers o be paid for therapeutic leave days as they are reported.
With respect (o the remainder of the comment. the Departmént has J:cidcd
that no change w the regulations is necessary at this time in response 1o
the comment. However, the comment will be taken under advisement for
consideration when subsequent amendments are made to the regulation,

H0. COMMENTS 86-10.6(b} 3} Vacan! Bed Days. The last sentence in
this section needs to he amended as follows: “Providers will he paid for
vacant bed davs at seventy five percent of the daily operating rate as
caleulated pursuant 1o paragraph (1) of subdivision (¢) of section 041-1.3
ol this Subpart up to a maximum of nimety consecutive vacaney days per
vacaney™

We also recommend that the following two items be added to the
proposed regulations

+ The regulations should provide for at least g 90 day comrection period
for errors made 1 the computation of the rate.

» Template funding/rates is clearly not addressed in the Waiver
regulations. We recommend that the funding of template rates under
Balancing Incentive Program (BIP) funds be specifically included in the
e setting methodology.

RESPONSE: The vacant hed language 18 correct as written The
maximum allowable vacant bed days for the initial period will be limited
W a maximum of nincty days per bed,

+ OPWDD regulations 14 NYCRR 686 13(h) already allow for a 90-
day review penod for Any rates promulgated. This regulation when
promulgated will not supersede the previous approved regulation.

= Template funded mdividuals are notincluded i the new methodol-
opy as vet These individuals will continue 10 receive their current level of
fundmg unul 10/1715 at which time consideration will be given 1o the
needs of these individuals,

NOTICE OF ADOPTION

Rate Rationalization — Intermediate Care Facilities for Persons
with Developmental Disabilities (ICF/DDs)

L.D. No. HLT-15-14-00012-A
Filing No. 487

Filing Date: 2014-06-10
Effective Date: 2014-07-01

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby piven of the following action:

Action taken: Addition of Subpan 86-11 10 Title 10 NYCRR.

Statutory authority: Social Services Law. section 363-a; and Public
Health Law, scction 201(1 )(v)

Subject: Rate Rationalization - Intermediate Care Facilities for Persons
with Developmental Disabilities (ICF/DDs).

Purpose: To establish new rate methodology effective July 1, 2014,

Text or summary was published in the April 16, 2014 issue of the Regis-
ter, L.D. No. HLT-13-14-00012-p.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be obtained
JSrom: Katherine Ceroalo, DOH, Bureau of House Counsel, Reg. Affairs
Unit, Room 2438, ESP Tower Building. Albany. NY 12217, (518) 471
7488, email: regsqnatthealth state.ny.us

Assessment of Public Comment

1. COMMENT: 86-11.3(c)(1)(xxvi) State Wide Budget Neutrality
Adjustment - In addition to describing the calculation of the Budget
Neutrality Adjustment, the actual value of the adjustment should be
published as part of the regulation in order for providers to be able to
caleulate 118 rate from reading the regulations. Also, the Budget Neutrality
Adjustment is permanently fixed because it is calculated using the sum of
all provider rate sheets “in effect on June thirtieth, two thousand fourteen,”
This language should be modified 1o indicate that this value will be revised
annually to include the value of services expansion and other funding
mnereases added after June 30, 2014,

RESPONSE: The Department has decided that no change 1o the regula-
tion is necessary at this time in respanse to the comment. However, the
comment will be taken under advisement for consideration when subse-
quent amendments are made to the regulation. _ )

2 COMMENT: 86-11.2(¢) (1) (2) (3) (4) DOH Regions - The use of
DOH regions to align providers is predicated on the anticipated move 1o
managed care. However, since the predominance of funding for people
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with developmental disabilities is in fact related to OPWDD funded ser-
vices and not health or other long term Care services we question not using
regions that are driven by OPWPD services.

RESPONSE: Althongh DOH re ions are slightly different from
OPWDD regions, the Department 1\% Health feels that the regions are
closcly aligned and are appropriate for use in the methodology. The
regions were chosen to align with long term managed care regions cur-
rently being used by the Department,

3 COMMENT: 86-11.21) Initial Period - The “initial period” is defined
as “July first, two thousand fourteen through December thirty-first, two

for providers reporting on a fiscal year basis™, However, in 641-].6
(Transition Period and reimbursement), there is no reference to the “initial
period” but rather to the “hase operating rate” which as defined in 641~
1.2(d) has a different meaning.

RESPONSE: The “initial peried™ will be July one, two thousand
fourteen through June thirty, two thousand fifteen and refers to the first
year of operation under the new methodology, while the “base operating
rate” refers to the reimbursement amount calculated by dividing the an-
nual reimbursement by applicable annual units of service in effect on June
thirticth, two thousand fourteen. The Depaniment has decided that no

consideration when subsequent amendments are made to the regulation.

3. COMMENT: 86-11,3(c)(1)(i-vi) Regional Averages - The regula-
tions refer to various “regional averages™ for various components of the
operating rate and the method for ea culating such “regional averages”
and the resulting values should be published as pan of the regulations in
order for providers 1o be able 10 caleulate its rate from reading the
regulation.

RESPONSE: The regional averages will be posted on the Department’s
website and therefore will be accessible o providers,

5. COMMENT: 86-] L3(cHd)(i-iv) Capital Component - The capital
thresholds included in the proposed regulations are more than 6 years old
(adopted April 1, 2008) and minimally should be made current, This issue

a provision for amendments to the <ap and threshold values for capital
acquisitions, new construction and leases 1o be updated on at least a
periodic basis based upon an appropriate housing index.

The State and the nonprofit providers have made significant invest-
ments in real property to support thousands of individuals yet there is no
provision to exceed the threshold values:

= cspecially as homes are reviewed by OPWDD against fire safety
guidelines that could require providers to make significant capual mvest-
ments to meel code;

» for developing new homes that can satisfactorily meet the needs of
individuals with significant challenging behaviors andior medical issues;
and

« in order 10 meet money follows the person goals which require 4
persons or less to live together,

The inclusion of language that "DON may retroactively adjust the
capital component™ in (1) General Principles is pmb!cmnli_c for providers

regulation appear to permit DOH 1o reduce capital reimbursement ap-
proved under proposes to limit reimbursement at the lower of the amount
Subpart 745-6 if it exceeds reimbursement under the new proposed
regulations. The language in the proposed regulation needs to be amended
as follows (i) General principles.™ Capital costs shall be included in the
rate at the lower of the amount determined pursuant to Subpart 635-6 of
this Title or thresholds as determined pursuant to subparagraph (iv) of this
paragraph. However, capital costs approved by OPWDD prior to July 1,
2014 through the formal prior prollmcrly approval process shall only be
subject to Subpart 635-6 of this Title. DOH may retroactively adjust the
capital component to reflect capital costs approved pursuant 1o Subpan
635-6 or pursuant to this paragraph,

The language in “(ii) Initial rate™ needs to be amended to make clear
that the new regulations on capital costs only apply to new residential and
day programs and that the new proposed capital cost rules do not apply to
capital costs approved by OPWDD prior to July 1, 2014 and such capital
costs shall only be subject to Subpart 635-6,

The short term interest time limit (“k”) should be increased from 12
months to 18 months without limitation between acquisition or renovation
phases given the delays in receiving prior property approvals as well the
delays in the ability 10 obtain building permits from Jocal municipalities.

RESPONSE: The Department has decided that no change 1o the regula-
tion is necessary at this time in response 1o the comment, However, the
comment will be taken under advisement for consideration when subse-
quent amendments are made 1o the regulation.
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Rule Making Activitics

6. COMMENTS: 86-11.6 Trend Factor - The regulation states that “for
years in which DOH does not update the base year, subjeet to the approval
of the Dircctor of the Budget, DOH may use a compounded trend factor o
bring base vear costs forward to the appropriate rate period”, However,
the regulation fails to describe the use of a trend factor when the base vear
is being updated.

RESPONSE: The Departments language as stated is correct, T, rend fac-
tors will not be applied in years in which the methodology is rebased.

7. COMMENTS: The regulations should provide for ar least a 90-day
camrection period for errors made in the computation of the rate.

RESPONSE: OPWDD regulations 14 NYCRR 686.13(h) already allow
for a 90-day review peried for any rates promulgated. This repulation
when promulgated will not supersede the previous approved regulation.

Department of Motor Vehicles

NOTICE OF ADOPTION

Temporary License Plates
LD. Na. A V-T6-13-00004- 4
Filing No, 483

Filing Date: 2014-06-10
Effective Date: 2014-06.25

PURSUANT TO THE PROVISIONS OF THE Siate Administrative Pro-
cedure Act, NOTICE s herehy given of the fol lowing action

Action tuken: Amendment of section 2120 Title 15 NYCRR.

Statutary authority: Vehicle and Traf fic Law, sections 215(a) and 40413
Subjecr: Temporary License Plates

Purpose: To permit the issuance of Emergency plates wo State and Local
EOvemments.

Text or summary was published in the April 23, 2014 jssue of the Regis-
ter, LI No. A1l Ve16-14-00004-Ep.

Final rule as compared with last published rule: No changes,

Text of rule and any required statements and analyses may be vbtained
Srom;: Michelle Seabury, Department of Motor Vehicles, 6 ESP, Room
S22A. Albany, NY 12228, (518) A74-0874. email: mseabury a dmvony gov
Assessment of Public Commeny

e ageney receved no public comment.

NOTICE OF ADOPTION

Dealer Plate Program

LD. No. MTV-16-14-00005. A
Filing No, 484

Filing Date: 2014-06-10
Effective Date: 2014-00-25

PURSUANT TO THE PROVISIONS QF THE State Administrative Pro-
cedure Act NOTICE is hereby given of the following action:

Action twhen: Amendment of section T8.23) of Title 15 NYCRR,
Statutory authority: \'chicle and Traffic Law, sections 215(a) and 420-y
Suhject: Dealer Plate Program,

Purpose: Watves one year wainting period for new dealers 1o enter the
Dealer Plate Issuance Program,

Text or summary was published in the April 23, 2014 issue of the Regis-
ter. LD Noo MTV-16- 1400005

Final rule as compared with last published rufe: No changes,

Text of rule and any required Statements and analyses may be obtained
from: Michelle Seabury, Department of Mator Vehicles, 6 ESP, Room
S22A, Albany, NY 12238, (51%) S74-0871, email: mseaburyia dmy ny pov
Assessment of Public Comment

Ihe ageney received ne public comment.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Waiver of Skills Test for Certain Out of Stage Licensees Applyving
for a NYS License

LD No. MTV-25. 14-00011-p

PURSUANT TO THE PROVISIONS OF THE Stare Administtative Pro-
vedure Act, NOTICE is hereby piven of the following proposed rule:

Praposed Action: This 15 3 consensus rule making to amend seetion 8 2qa)
of Title 15 NYCRR.

Statutory authority: Vehicle and Traffic Law, sections 2156y, 502(4)th)
and 308

Subject: Waiver of skills 1est for certm out of state licensees applymg for
a NYS license.

Purpose: Skills test waived for vut of state appheants for a NYS license 13
oul of state license is not expired more than two vears

Text of proposed rule: Subdivision {a) of section 8.2 15 amended to read
as follows:

()l the applicant was tormerdy a resident of another state. the District
of Columbia, Guam, Puerto Rico. the Canal Zone or a provinee of Canada
and has become a resident of this State, and is or was, within fone year]
fwo vears prior to the date of application for a New York license, the
holder of 3 valid license 1ssued by the motor vehicle authority of his for-
mer residence

Text of proposed rule and any required statements and analyses may he
ohtained from: Michelle Seabury, Department of Motor Vehicles, 6
Empire State Plaza, Rm, S22A, Albany, NY 12228, 1518) 4740871,
email: mseabury o dmy ny.gov

Data, views or argisments may be submirted to: 1da 1. Traschen. Deparnt-
ment of Motor Vehicles, 6 LEmpire State Plaza, Ry, S22A, Albany, NY
12228, (518) 474-0871 . eanail- itraschen'a dm ny.gon

Public comment will be received until: 35 days after publication of this
notice

This rule was not under consideration at the time this ageney submirted
its Regulatory Agenda Jur publication in the Register.

Consensus Rule Muaking Determination

The proposed amendment will allow a person moving o New York
State 1o obtain a New York Stare dnver’s license without taking the driv-
mg skills test of such person subtnits an out-of-state license that 15 not
expired more than two years. Currently, of such out-of-state license is
expired more than one year, the applicant for the New York State license
must take the skills test The knowledge test is currently waived if the ont-
of-state hicense is not expired more than wo years.

This amendment is consistent with the Vehicle and Traffic Law (v I
and current regulations, Section S0206) of the VTL provides that i New
York State license may be renewed as long as such license has not been
eapired for more than two vears. In addition, a road test 1s waived, under

Yart 8.2(b). if an applicant is applying for an original license after revoca-
ton of a New York State license, provided that application is made within
two years from the date the person was last validly licensed. Cunsistent
with this two vear rule. it follows that 4 person from another state who s
applymg for a New York State license should have the road rtest waived i
his ar her out-of-state license has not been expired more than two years.

This proposed rule will be beneficial 1o customers moving o New York
State and will reduce the number of road tests that the DMV must offer.

Sinee the proposed amendment I8 conststent with current law ang
regulations regarding the renewal of lcenses and the waiver of road tests,
a consensus rule is appropriate

Job Impact Statement
A Job Impact Statement is not submitted with this rule because it will not
have an adverse mpact on job ereation or development.
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Department of Health

EMERGENC\’/PROPOSED
RULE MAKING
NO HEARING(S) SCHEDULED

Rate Raliunalixation-—-lntcrmcdialc Care Facilities for Persons
with Developmental Disabilitics

LD. No, HLT-28-14-0001 5.:p
Filing No, 371

Filing Date: 2014-07-01
Effective Date: 2014-07-01

PURSUANT TO THE PROVISIONS OF THE Siate Administrative Pry-
cedure Act, NOTICE is hereby piven of the following action-

Proposed Action: Amendment of Subpart 86-11 of Title 10 NYCRR.
Statutory authority: Public Health | aw, section 20]

Finding of necessity for emergency rule: Preservation of public health,
public safety and general welfare,

Specific reasuns underlying the Jinding of necessity: The emerpency
adoption of these amendments js necessary 1o protect the healih, salety,
; ivi INg services in the ¢ WPWDD system,

The amendments are necessary 1o properly implement 3 new Tale
methodology fur ICFs/Dy. OPWDD and DOH made commitments 1o the
Centers for Medicare and Medicaid Services (CMS) in order 10 qualify for
S i ing, i ;fz 1s commitment 10 implement the
3 ¥, 2004, To fulfill jts commitment,
OPWDD and DOH adopted proposed regulations 1o implement the pew
methodology effective July. 2014 through the regular rulemaking process.
However, OPWDD and DOH became aware hay substantive changes were
necessary 1o properly implement the methodology subsequent to the pro-
posal of the regulations, which was 100 Jate 10 Incorporate the amend-
ments through the regular rulemaking process. The State Administratjve
Procedure Act (SA PA) sets forth timeframes for the promulgation of
regulations ¢ including a mandatory public comment period) and prohibits
the adoption of rules containing substantive changes in the 1erms of
proposed regulations. SAPA requires additiona) rulemaking activities 1o
make substantive changes through the regular rulemaking process which

neeessary 1o properly implement the new methodology could be promul-
sated at the same time that the onginal regulation is adopted is through the
emergency rulemaking process,

If DO did not promulgate these regulations on an emergency basis,
DOH would fail 1o meet its commitment 1o CMS and would risk loss of
the substantial federa) funding that is contingent on this commitment. The
loss of this federal funding could Jeopardize the health, safety, and welfare
of individuals FECCIVINg services in the OPWDD system, as without it,
individuals would be a risk of receiving services that are inadequate or
msufficient in meeting their needs
Subject: Rate Rationalization —Intermediate Care Facilities for Persons
with Developmental Disabilities.

Purpose: To amend the new rate methodology effective July 1, 2014,

Substance of em ergency/proposed rule (Full text is posted at the Soltaw-
ing State wcm:'mwn-w.!:mfr!:.n_r.gur}: This vmergency/propesed regula-
tion amends the newly-adopted 10 NYCRR subpart 86-11 conceming the
rate methodology for ICF/DD facilitics. (Note that the text of the newly
adopted regulation is the same as the text of the proposed regulation
published in the spring of 2014.) The changes include the following;

1) A clarification that the “initial period” of the methodology is July |,
2014 through June 30, 201 5.

2) A clanfication in the definitions of the “regional average general and
administranve component™ and the “provider average general and
administrative component™ 1o specily that the administrative allocation for
the base year is agency administration, tha depreciation 1s €quipment
depreciation and that program administranion Property is not part of the
formula,

3) A clarification in the definition of “provider direct care hours™,
“provider salary clinjcal hours™ and the “provider contracted clinical
hours™ 10 indicate that the formulas are basced on rate sheet capacities
rather than billed units angd that the formuly quotient is multiplied by rate
sheet capacities rather than units. )

4) A change in the “provider facility reimbursement™ definition 10

Rule Making Activities

5 _'I:uiﬁcjalion o the “alternatjve operating componen” to indicate
that this section applics 1o providers that did noy submit a cost report or
submitted a cost report that was incomplete. The previous language ap-
plied the section in g more narrow ser of circumstances, i.c.only when

A,

7) A note was added to the “capital companent™ section 1o indicate thag
the capital component language was nop applicable 10 capntal approved by
OPWDD prior 1o July 1, 2014 =

8) The “capital component™ section was changed 1o clarify that start-y
costs for ICFs/DD) may be amortized OVer a one-year period hcginning
with centification, ’

9) Numerous changes were made 1o the capital threshold schedules 10
add clarity including the elimination of references 1o non-1CF/DD
programs: the elimination of the non-relevant “architecUenginger design
fee schedule for ground-up construction”, and 10 standardize definitions,
including that of sofy costs,

10) A clarification was made to the “transition to new methodology™
section to indicate that the described base rate is specifically the base
aperating rate,

1A rare correction” section was added 10 specily the policies and
procedures for the correction of arithmelic or caleulation errors,

applicable.

13) Various non-substantive technical corrections were added to correet
inconsistencies, erammatical errors, et
This notice is intended: (o serve oy both a notice of emergency adoption
and a notice of proposed rule making. The emergency rule will expire
September 28, 2014,

Text of rule and ARy required statements apg analyses may be obtaineq
Sram: Katherine ¢ ‘eroalo, DOH, Bureau of Hoyse Counsel, Reg. Affairs
Unit, Room 2438, ESP Tower Building, Albany, NY 12237, (318) 473-
7488, email: mgsqnafi_:‘-hcaldl.swte,n_v.us

Dara, views or arRuments may be submitted o Same as above.

Public comment witt he received until: 45 days afier publication of this
notice,

This rule was nor under consideration ar the time this agency submitted
its Regk!army Agenda for publication in the Register.

Regulatory Impact Statemeny

Statutory Authority:

Social Services Law (SSL) section 363-a and Public Health Law (PHL)
section 201( | )iv) provide that the Department is the sin;lc state agency
responsible for supervising the administration of the State’s medical assis.
tance (“Medicaid™) program and for adopting such regulations, not incon-
sistent with law. as may be necessary 1o implement the Stare's Medicaid
program.

The Office for People With Developmental Disabilities (OPWDD) and
the Department of Health (DOH) recently finalized a new reimbursement
methodology, which complements existing OPWDD requirements
concerning ICFs/DD, 14 satisfy commitments included in OPWDD
transformation agreement with the federal Centers for Medicare and
Medicaid Services (¢ MS).

Prior to final adaption of the rule, OPWDD and DOH became aware of
amendments that were needed 1o properly implement the new
methodology, Many of the corrections and clarifications contained in these
amendments are in Fesponse o concerns noted in public comments about
the proposed regulations and questions submitted 1o OPWDD and DO
about the new methodology. The changes in these amendments clarify the
hew methodology and contain corrections that are fecessary for its proper
implementation,

Costs:

Costs 1o the Agency and 1o the Stage and its Loca) Governments:

The emergency/proposed regulations are hecessary o enable the Stare
to properly implement the pew methodology. There are no material fiscal
changes that result from the amendments compared to the intent of the
original methodology. The amendmenty, building on the original method-
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ulnf.y. will be cost neutral 1o the state as the overall monies expended for
such services will remain constant,

The new methodologics do not apply to the state as a provider of
SCTVICeS,

There will be no Savings or costs to local OVernments as a result of
these regulations because pursuant 1o Social Services Law sections 365
and 368-a, cither local EOVermments incur no costs for these services or the
State reimburses local guvernments for their share of the cost of Medicaid
funded programs and services,

Costs 105‘riwm Regulated Parties:

The emergency proposed regulations will amend the new reimburse-
ment mclhmfolngy for ICFs/DD and facilitate its proper unplementation.
Application of the new methodology (as amended) is expected 1o result in
increased rates for some non-state operated providers and decreased rates
for others. However., overall reimbursement to providers will not be
changed. The amendments themselves may result in a minor increase or
decrease in rates for some providers, but will have no overall impact on
provider mates because budget neutrality is built into the new methodology.

Local Government Mandates:

There are no new requirements imposed by the rule on any county, city,
town, village, school, fire or other special distriet.

Paperwork:

The vmergency/proposed amendments are not expected 1o increase
paperwork to be completed by providers.

Duplication:

The emergency/proposed regulations do not duplicate any existing State
ot federal requirements that are applicable o services for persons with
developmental disabilities,

Allernatives:

The amendments include a statement to clarify that the provisions of
the capital component do not apply to capital approved by OPWDD prior
1o July 1. 2014. This statement roflects the intent of the original regula-
tions although this was not explicit in the oniginal language. The statement
15 included in the amendments in response to concerns raised that the
regulations could be construed 1o permit the prior approval of capital to be
subject o nappropriate review. OPWDD and DOH considered the inclu-
sion of the statement 1o he unnecessary but afier consideration decided 1o
include it to make its intent explicit and the regulations elear.

Federal Standards:

The emergency proposed amendments do not exceed any minimum
standards of the federal government for the same or similar subjeet areas.

Compliance Schedule: ) .

DOH 15 adopting the amendments on an emergency basis cffective July
1. 2014 10 comcide with the final adoption of the proposed regulations
which it is amending During the spring of 2014, DOH and OPWDD
trained providers on the new methodology as amended and issued rate
sheets, guidance documents and fraining materials which reflected the
anticipated amendments. DOJ| expects o finalize the amendments as soon
as possible within the timeframes cstablished by the State Administrative
Procedure Act.

Regulatory Flexibitity Analysis

Effect of Rule;

The emergency proposed amendments make changes 1o the newly-
adopted regulations that revise the rate methodology for ICF/DD facilitics.
The changes in these amendments clarify the new methodology and
comtain corrections that are necessary for its proper implementation,

Many of the amendments correct technical errors in the original text or
add clarifying material. In general, these provisions do not change the
impact of the original regulations on providers, meluding providers that
are small businesses, or have positive impacts, However, several technical
amendments make changes to the original text that may translate into a
minor increase or decrease in the rates and may have a modest negative
impact on some small business providers of ICF/DD. For example, the
change from “billed units™ 1o “rate sheet capacities™ in the methodology
may result in immaterial positive or negative differences in the final rates,
These immaterial differences will not impose an adverse economic umpact
on small business providers and in any case, the ovenall funding to provid-
ers will remain the same because of budget neutrality. The amend 1

There are no compliance costs since there are no new compliance activi-
ties imposed by these amendments,

Economic and Technological Feasibility:

. The emergency/propose amendments do not impose on regulated par-
ties the use of any new technological processes.

Minimizing Adverse Impact:

Some of the technical cﬁngcs may affect the rates either positively or
negatively. DOH does not expect that these immaterial differences would
mpose an adverse economic mpact on small business providers. In any
case, the overall funding to providers will remain the same because of
budget neutrality.

DOH has reviewed and considered the approaches for minimizing
adverse economic impact as sugpested in section 202-b{1) of the State
Administrative Procedure Act, The cmergency/proposed regulations mini-
mize adverse economic impact in several ways. First, the anticipated fiscal
impact of the amendmems is expected to be slight because only minor
changes in the rates result from the technical amendments. In addition,
DOH notes that the rae sheets distributed to providers in June anticipated
the promulgation of these amendments by Incomorating the technical
changes into the methodology underlying the rate caleulation, and provid-
ers have therefore already been developing plans o implement the new
rate methodology based on the incorporation of these amendments
Therefore, providers will not need 1o make any additional adjustments in
fiscal plans as a result of the minor fiscal impact of the imendments,

The amendments also contain several changes that will be positive for
providers. The amendments include changes which explicitly state that the
new provisions related to the caleulation of the capital component do not
apply 1o capital approved prior 1o July 1. 2014, While this reflecis the
original intention and is not g change per se, the inclusion of this specific
language helps providers o keep faith with financial institutions who can
rest assured that anticipated capital reimbursement will continue 1o he
received for projects. In addition, new language was added 10 explicitly
address the correction of arithmetic or calculation errors. In the event that
such emors oceur, providers have 1 relerenced mechanism to request cor-
rections of these crrors, Finally, related to the calculation of the capital
Lomponent, new items were added 1o the chart of thresholds for “soft
costs.” such as security and elerk of the works, which will permit the
reimbursement of thesé items up to the threshold amount, This corrects
the inadvertent exclusion ol these items in the original proposed
regulations,

Small Business and [ocal Governmem Panicipation:

OPWDD and DOH met with representatives of providers to discuss the
new methodology tincluding provider CONCerns) al numerous meetings
beginning in August 2013, including the New York State Association of
Community and Residential Agencies (NYSACRA) (which represents
some providers that have fewer than 100 cmployees). OPWDD and DOH
posted material about the original proposed regulations on the respective
agencies’ websites, and OPWDD notified all providers affected hy
proposed regulation of the materials posted. In addition, OPWDD and
DOH conducted six training sessions for providers by videoconference
throughout NYS during Apnl-May 2014, As noted above, DOH sent each
provider affected by the new methodology the rate sheet and documents
that described the impact of the new regulations (including the CmeTgency;
proposed amendments) on the specific provider. OPWDD and DOH
received public comments on the original regulations and answered
numerous questions. Many of the changes contained in these emergency/
proposed amendments were made as a result of the concerns raised by the
regulated partics through one or more of these vehicles. OPWDD is also
posting materials about these emergency’proposed amendments on jts
website and is notifying all affected providers about the availability of
these materials,

Rural Area Flexibility Analysis

Effect on Rural Arcas:

Deseription of the types and estimation of the number of rural arcas in
which the rule will apply: OPWDD services are provided in every county
in New York State. 43 counties have a population of less that 200,600: Al-
legany, Cattaraugus, Cayuga, Chautauqua, Chemung, Chenango, Clinton,
Columbia, Cortland, Delaware, Essey. Franklin, Fulton, Genesee, Greene,

do not change any requirements for record-keeping or other compliance
reguirements that are contained in the onginal regulations,

Finally. these amendments do not mpose any requirements on local
governments, and (as noted in the Regulatory Impact Statement) have no
fiscal impact on local governments.

Compliance Reguirements:

There are no new compliance activities imposed by these amendments.

Professional Services:

No additional professional services will be required as a result of these
regulations and the regulations will not add to the professional service
needs of Jocal governments.

Compliance Costs:

16

Hamilton, Herkimer, Jef¥erson, Lewis, Livingston, Madison, Montgomery,
Ontario, Orleans, Oswego, Otsego, Putnam, Renssclaer, St. Lawrence,
Schenectady, Schoharie, Schuyler, Seneca, Steuben, Sullivan, Tioga,
Tompkins, Ulster, Warren, Washington, Wayne, Wyoming and Yates.
Additionally, 10 counties with certain townships have a population density
of 150 persons or Jess per square mile: Albany, Broome, Dutchess, Erie,
Monroe, Niagara, Oncida, ¢ Inondaga, Orange and Saratoga,

The emergency/proposed amendments make changes to the newly-
adopted regulations that revise the rate methodology for ICF/DD facilitics,
The changes in these amendments clarify the new methodology and
contain corrections that are necessary for its proper implementation,

Many of the amendments comrect technical errors in the original text or
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add clarifying material. In genera), these provisions do not change the
mpact of the original regulations on m'idl;rs. including providers in ru-
ral arcas, or have Positive impagts, lowever, several technica) amend-
ments make changes 1o the original tex( that may translate into 4 minor
'Nerease or decrease in the rates and may have modest negative impact
On some providers of ICFS/DD in ryral arcas, For example, the change
from “billed unjs" 10 “rate sheet Capacitics” in the methodology may
result in immaterig] positive or negative differences in the final rates.
These immarerig) differences will nog Impose an adverse ceconomic impact
©On providers in rural areag and in any case, the overall funding (o provid-
ers will remain the syme because of budget neutrality, The amendments
do not change any requirements for recordkeeping or other compliance
requirements that are contained in the origina regulations,

Finally, these amendments do noy IMpose any requirements on locgl
governments, and (as noted jn the Repulatory Impact Statement) have po
fiscal impact on local Eovernments, including Jocal EOvernments in rura|
areas.

R-.-pnﬂing. Rccurdkccpiug and Other ¢ ‘ompliance Requirements and
Professiong] Services:

€re are no adduiona| reporting, recordkeeping and other comphance
requirements ang professional services imposed by these amendments,
The Department does not anticipate thay regulated entities wil| require
new professional services as a result of this new ryle.
“osts:

The proposed rule imposes no new LOSIS on regulated entitjes.

Minimizing Adverse Impact:

As noted above, some of the technical changes may affect the rates ¢j-
ther positively or negatively. DOH does ot expect that these immaterial
differences would impose an adverse CCenomic impact on providers in ry-
ral arcas. In any case, the overal] funding 10 providers will remain the
same because of budget neutrality,

DOH has reviewed and considered the approaches for minimizing
adverse impact on providers in rural aregs as suggested in section 202-
bbi2)(b) of the Stte Administraive Procedure Agt, The emergencys
proposed regulations minimize adverse CCONOMIC impact in several ways,
“irst, the anticipated fiseal impact of the amendments js expected o be
slight because anly minor changes in (he res result from the teehnieg]
amendments, In addition, DOH notes thar the rate sheets distributed 1o
providers in June anticipated the promyl ation of these amendments by
Incomorating the technical changes into ¢ methodology underlying the
re calculation, and providers have therefore already heen developing
plans 1o implement the new rate methodology based on the incorporation
of these amendments, Therefore, providers will not need 10 make any ad-
ditional adjustments jn fiscal plans as a resuly of the minor fiseal impact of
the amendments,

The amendments atso contain several changes that will be positive for
providers. The amendments include changes which explicitly state that the
NeW provisions related to the caleulation of the capital component do not
apply to capiral approved prior to July 1, 2014, Whjje this reflects the
original intention and is not a change per se, the inclusion of this specific
language helps providers 1o Keep faith with financial institytions who can
rest assured that anticipated capital reimbursement wijl continue to he
received for projects. [n addition, new language was added 1o explicitly
address the correction of arithmetic or calculation emmors. In the event thar
such errors oceur, providers have g referenced mechanism 10 request cor-
rections of these errors. Finally, related 1o the calculation of the capital
component, new items were added 1o the chan of thresholds for “sofi
costs,” such as seeurity and clerk of the works, which will permit the
reimbursement of these jtems up to the threshold amount. This corrects
the inadvertent exclusion of these items in the original proposed
regulations.

Rural Area Participation:

Participation of public and private Interests in rural areas: OPWDD and
DOH met with representatives of providers to discuss the new methodol-
ogy (including provider concems) at numerous meetings beginning in
August 2013, mcluding providers in rural areas, such as NYSARC, the
NYS Association of emmunity and Residential Agencies, NYS Catholic
Conference, and Cp Association of NYS. OPWDD and DOH posted ma-
terial about the original Proposed regulations on the respective agencies'
websites, and OPWDD notified all providers alfected by the proposed
regulation of the materigls posted. In addition, OPWDD and DOH
conducted six raining sessions for providers by videoconference Ihrm!gh-
out NYS during April- May 2014. As noted above, DOH sent each provider
affected by the new methodology the rage sheet and documents that
described the impact of the new regulations (including the cmergency/
proposed amendments) on the specific provider. OPWDD ang DOH
received public comments on the origingl regulations and answered
NUMEToUs questions. Many of the changes contained in these emergency/
Proposed amendments were made as a result of the concems rised by the
regulated parties through one or more of these vehicles, OPWDD 15 also

Rule Making Activities

Posting materigls about these cmergency/proposed amendments o jis
website and s notifying al affected providers about the availabifjy of
these materials, .
Jub Impact Statemeny

A Job Impact Statement js por being submined for this Cmergency/
proposed rulemaking becanse this rulemaking will pog have a substangiy)
adverse impact on jobs or emplovment Upportunitics.

© emergency/proposed amendments make changes to he newly-

adopted regulations that revise the rare methodology for | F/DD facilitics,

he changes in these amendments clarify the new methodology and
contain corrections that are necessary for s Proper implementation,

As noted in (he Regulatory Flexibility Analysis, the cmergency/
proposed amendments haye no adverse economic impact on providers ang
do not impose any changes 1o record-keeping or othyer compliance
aclivities. While some providers may experience an immaterial adverse
cconomic impact as a resyly of these amendments, the ¢ffect on jobs as g
Tesult is expected 10 pe negligible, In any case, other providers would ex-
penence a commensurye slight increase i funding and there will be no
overall economic impact (and jobs impact) becayse the methodology is
budget neutry|, The amendments are therefore expected to have ne impact
on jobs and cmployment opportunities with providers.

As noted in the EMETEEncy justification, jf these amendmens were not
promulgated, a substantial amouny of federal funding wouylqd be lost. This
loss of substantia] funds could adversely impact Jobs and employment op.-
portunities in New York State. This potential adverse effect on Jobs and
employment opportuniies is avoided by the promulgation of thege
amendments,

EMER(}E;\'C\’!PROPOSED
RULE MAKING
NO HE:\RI;‘VG(S) SCHEDULED

Rate Rationalization for ('ummunil_\' Rcsidcncesﬁlndi\‘idualized
Residential Alternatives Habilitation ang Day Habilitation

LD, No., Ill.']'-'_’h'Al«l-l‘!(lflh‘--!;l'
Filing No, 572

Filing Date: 2014-07-m1
Effective Date: 2014-07-0)

PURSUANT TO THE PROVISIONS OF THE Stne Admimsirative Pre.
cedure Act, NOTICE js hereby given of the following action.

Froposed Action: Amendmem of Subpant 86-10 of Title 10NYCRR
Statutory autharity: Public Healh Law, section 201

Finding of necessity for cmergency rule: Preserym 10n of public health,
public safety ang eeneral welfare

Specific reasons underlying the Sinding of necessity: The cmergency
adoption of these amendments j NECESSary 1o protect the healih, safery,
and welfare of indiy wuals recey VIng services in the OPWDD system,

The amendments AC necessary o properly implemens § new rate
methodology for residentia] habilitation proyiddg n Individualized Res-
dential Alicmatives (IRAs) and Community Residences (CRs) and day
habilitation services. OPWDD ang DOH made commuiments to (he
Centers for Medicare and Medicaid Services (CMS)m order to qualify for
substantial federal funding, ncluding jis Lonunitment 10 implemen; the
new rate methodology in July, 2014, T fulfill s commitnent, OPW DD
and DOH adopted Proposed regulations 1o implement the neyw methodol-
ogy cllective July, 2014 through the regular rulemaking process. However,
OPWDD and DOK became aware that stbstantive changes were neces.
4y Lo properdy implement the methodology subsequent 1o the propusal of
the repulations, which was too late o ncorporate the amendments through
the regular rulemaking process, The State Adminisirative Procedure Act
(SAPA) sets forth timeframes for the promulgation of regulations (includ-
mg a mandatory public comment period) and prohibirs the adoption of
rules containing substantiy e changes in the terms of proposed regulations
SAPA requires additional rulemaking ACHVILIES 1o make substantiv e
changes through the regular mulemaking process which delays the effe-
tive date. The only way that the substantive amendments necessary 1o
Properly implement the pew methodology could be promulgated at the
same tme that the oniginal regulation is adopted s through the emergency
fulemaking process,

If DOH did not promulgate these regulahions on an cmergency basgs,
DOH would fail 1o meetils commitment ro MS and would risk loss of
the substanual federn) funding that is contingent on this commitment. The
loss of this federa) funding could Jeopardize the healh, safery, and welfare
of individuals feceiving services in the orwnD system. as without gy,
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LONG TERM CARE SERVICES
State Plan Amendment #11-85

CMS Standard Funding Questions

The following questions are being asked and should be answered in relation to all payments
made to all providers reimbursed pursuant to a methodology described in Attachment 4.19-D of
this SPA. For SPAs that provide for changes to payments for clinic or outpatient hospital
services or for enhanced or supplemental payments to physician or other practitioners, the
questions must be answered for all payments made under the state plan for such service.

1. Section 1903(a)(1) provides that Federal matching funds are only available
for expenditures made by States for services under the approved State plan.
Do providers receive and retain the total Medicaid expenditures claimed by
the State (includes normal per diem, supplemental, enhanced payments,
other) or is any portion of the payments returned to the State, local
governmental entity, or any other intermediary organization? If providers
are required to return any portion of payments, please provide a full
description of the repayment process. Include in your response a full
description of the methodology for the return of any of the payments, a
complete listing of providers that return a portion of their payments, the
amount or percentage of payments that are returned and the disposition and
use of the funds once they are returned to the State (i.e., general fund,
medical services account, etc.).

Response: OPWDD’s ICF/DD rate setting methodology includes a 5.5 percent provider
assessment on the gross receipts of the ICF/DD facility. This assessment is authorized
by Public Law 102-234, Section 43.04 of the New York State Mental Hygiene Law,
Federal Medicaid regulations at 42 CFR 433.68, and Attachment 4.19-D, Part II page 29.
All voluntary and State-operated ICF/DDs are subject to this provider assessment.

Using “Authorization to Withhold” forms submitted by voluntary providers, OPWDD
recoups the assessment from the ICF/DD Medicaid payment before the payment is sent
to the voluntary provider. This assessment is deposited into a fund called “Assessments
for Business Organizations.”

For State operated ICF/DDS, the legislature appropriates an amount for payment of the
assessment. Periodically, funds from this appropriation are used to pay the assessment.
These amounts are deposited into the general fund of the State Treasury.

Aside from the assessments, providers receive and retain all the Medicaid payments for
ICF/DD services.

2. Section 1902(a)(2) provides that the lack of adequate funds from local
sources will not result in lowering the amount, duration, scope, or quality of
care and services available under the plan. Please describe how the state
share of each type of Medicaid payment (normal per diem, supplemental,
enhanced, other) is funded. Please describe whether the state share is from



appropriations from the legislature to the Medicaid agency, through
intergovernmental transfer agreements (IGTs), certified public expenditures
(CPEs), provider taxes, or any other mechanism used by the state to provide
state share. Note that, if the appropriation is not to the Medicaid agency, the
source of the state share would necessarily be derived through either through
an IGT or CPE. In this case, please identify the agency to which the funds are
appropriated. Please provide an estimate of total expenditure and State
share amounts for each type of Medicaid payment. If any of the non-federal
share is being provided using IGTs or CPEs, please fully describe the matching
arrangement including when the state agency receives the transferred
amounts from the local governmental entity transferring the funds. If CPEs
are used, please describe the methodology used by the state to verify that the
total expenditures being certified are eligible for Federal matching funds in
accordance with 42 CFR 433.51(b). For any payment funded by CPEs or IGTs,
please provide the following:

(i) a complete list of the names of entities transferring or certifying
funds;

(ii) the operational nature of the entity (state, county, city, other);
(iii) the total amounts transferred or certified by each entity;

(iv) clarify whether the certifying or transferring entity has general
taxing authority: and,

(v) whether the certifying or transferring entity received
appropriations (identify level of appropriations).

Response: For services delivered by non-State operated ICF/DDs, the source of funds
for the State share is tax revenues appropriated to OPWDD. When these ICF/DDs bill
eMedNY for payment, the Department of Health covers the non-federal share
expenditures in the first instance. Throughout the state fiscal year, such expenditures
are applied against OPWDD appropriations by the transfer of funds from OPWDD to
DOH. The total amount to be transferred from OPWDD to DOH for non-State operated
ICF/DDs for the current fiscal year is projected at approximately $331.7 million.

State tax revenues are the source of funds for the state share for ICF/DD services
delivered by OPWDD. The non-federal share is appropriated to the DOH and paid to
OPWDD along with the federal share. The total amount appropriated to DOH for
ICF/DD services delivered by OPWDD and projected to be transferred to OPWDD for the
current fiscal year is approximately $1.2 billion.

. Section 1902(a)(30) requires that payments for services be consistent with
efficiency, economy, and quality of care. Section 1903(a)(1) provides for
Federal financial participation to States for expenditures for services under an
approved State plan. If supplemental or enhanced payments are made,
please provide the total amount for each type of supplemental or enhanced
payment made to each provider type.



Response: No supplemental or enhanced payments are made in the ICF/DD program.

. For clinic or outpatient hospital services please provide a detailed description
of the methodology used by the state to estimate the upper payment limit
(UPL) for each class of providers (State owned or operated, non-state
government owned or operated, and privately owned or operated). Please
provide a current (i.e., applicable to the current rate year) UPL
demonstration.

Response: This plan amendment does not concern clinic or outpatient hospital
services.

. Does any governmental provider receive payments that in the aggregate
(normal per diem, supplemental, enhanced, other) exceed their reasonable
costs of providing services? If payments exceed the cost of services, do you
recoup the excess and return the Federal share of the excess to CMS on the
quarterly expenditure report?

Response: As this SPA relates to payments to NFP providers, and not governmental
providers, this question is not applicable.
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